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iCONDITIQNAL SALE AGREEMENT
'Dafed as.of yovember 15, 1974
Among | | |
FORTH WORTH AND DENVER RAILWAY COMPANY
ACF INDUSTRIES INCORPORATED
- and

BURLINGTON NORTHERN INC.

'AGREEMENi ANb ASSIGNMENT'
" Dated as of November 15, 1974
| | Between.
ACF INDUSTRIES, INCORPORATED;
. and |
VTHE FORT WORTH NATIONAL BANK,

As:Ageﬁt'




CONDITIONAL SALE AGREEMENT dated as of
,TNovember 15, 1974, among 'the corporatlon,_
. named:in Item 1 of Schedule A hereto (the
.-Qfore901ng corporat1on be1ng here1nafter called
' the Builder or called’ the Vendor as the context
“Imay requ1re,‘a11 as more partlcularly set forth
. . -in Article 1 hereof), FORT WORTH AND DENVER
" RAILWAY COMPANY (hereinafter called the Rail-
'groad), ‘and BURLINGTON NORTHERN INC (hereln-
_after called the Guarantor)

WHEREAS the Burlder has aqreed to construct, sell'

'7and.de11ver to. the Rallroad and the Railroad has agreed to.

purchase, ‘the. equ1pment descrlbed.ln Schedule B hereto (here-*'

:_1nafter called the Equlpment), ‘

WHEREAS the Guarantor ls w1111ng to guarantee to

,,the Vendor the due and punctual payments of "all sums payable R
*=tby, and the.dué and punctual performance of ‘all other: obllgae"'
‘tions of, the 'Railroad under this Agreement and has jOlned in: -

this Agreement ‘for “the" purpose of settlng forth- ‘the terms’ and

condltlons of .such ‘guaranty and maklng certaln further agree- .

'-ments as herelnafter set . forth

o NOW THEREFORE,‘ln con51deratlon of ‘the mutual

'prom1Ses, convenants and agreements herelnafter set forth,”
the partles hereto do hereby agree as- follows---

ARTICLE 1. Certaln Deflnltlons, Addltlonal Agree-

*ments;v The term’ "Vendor", whenever used 1in this Agreement,
- means, before" ‘any aSSLgnment of any of its rlqhts hereunder,.

the corporatlon named 'in Item 1 of ‘Schedule ‘A hereto and any

'xsuccessor or successors for the time being to its manufac- .
;turlng propertles and bu51nesses, and, after any such a351gn—_,gj

ment, both any" a551gnee or assignees for the ‘time belng of -

© . such- part1cu1ar assigned rights as regards such r1ghts, and
~-also “any assxgnor as reqards any rights’ hereunder that ‘are SR
‘retained or excluded from any assignment. -The term "Builder", =
whenever used in this Agreement, means," both before and after

any such assignment, the corporation (as to the units'of

" Equipment -to be conStructed‘by’such .corporation and sold .

hereunder) named in Item 1 of Schedule A hereto and any

_successor or successors for the time being. to 1ts respectlve

manufacturlng propertles and bus1nesses.r_




: , The partles hereto contemplate “that. the purchase
'prlce for the Equlpment as _is required under subparagraph
(b) -of the third: paragraph of Art1cle 4 hereof shall be -
~ paid to the’ Bullder by an: ass1gnee of such Builder's rlght,_
~ title ‘and - ‘interest under ‘this Agreement pursuant to an Agree~
ment and Ass1gnment (herelnafter called .the Assignment)

’-”_between the Builder and The Fort Worth Nat1ona1 Bank, as
- agent ‘under a Finance Agreement dated as of the date hereof

T(herelnafter called the Finance Agreement) with the Railroad’
and the partles named in Schedules A and B thereto (said

'r'party named in‘Schedule A herelnafter called the Group A

Investor and said ‘parties named 1n Schedule B hereinafter .
called .the Group B Investors) in the form annexed hereto
as- Annex E. - :

, Add1t10na1 Agreements, if any, set forth in Sched-
ule A ‘hereto shall be deemed to be a part of this Agreement
- as fully as’ though set forth 1n full 1n th1s 1nstrument.dfg;

. ARTICLE 2 Constructlon and Sale. Pursuant to .
th1s Agreement, the Bullder shall construct the units of the
Equipment to be constructed by it as described in Schedule B -
_‘hereto and. will sell and deliver to the Railroad, "and the =
~ Railroad will purchase from such Builder -and- -‘accept del1very
of and pay for. (as. herelnafter prov1ded), ~such Equipment, -
each unit of which' shall be constructed in accordance with
 the spec1f1catlons set forth therefor in Schedule B hereto
and in accordance with such modifications’ thereof. as may: be

'71 agreed upon’ in writing’ between the Builder: and the Railroad

(which specifications and modifications, if - any, are herein-
after called the Spec1f1catlons) - The design, quality and =
component parts of each unit of the Equipment shall conform, -

- on the date of completion of manufacture of each thereof, to

~all Department of Transportation and Interstate Commerce -

Commission requirements and spec1f1catlons and to all stand-

- ‘ards recommended by ‘the Association of American Ra11roads

' reasonably interpreted as being applicable to equipment of
the character of such units of the Equ1pment and each: unit
of the Equ1pment (except to the extent, if any, ‘referred to

" in Schedule A hereto and/or in- Art1cle 8 hereof) w111 be - new~§7.t o

'ra11road equlpment.

, ' ARTICLE 3. Inspectlon and Dellverz.' The Bu11der
[~w111 deliver the units of its Equ1pment to the Railroad at -
..the place or places specified in Schedule B hereto {(or if o
- Schedule B does not specify a place or places, ‘at the place -




'or places de51gnated from t1me to t1me by the Rallroad),_

) ”frelght ‘charges, "if any, prepald, in accordance with the

delivery schedule set" forth in Schedule B hereto; Prov1ded,
.however, .that ‘the Builder 'shall not have any obllgatlon to

" .deéliver any unit of’ Equxpment ‘hereunder at any time ‘after

lithe commencement of. any proceedlngs spec1f1ed in clause (c)
- of (d) 6f Article 16 hereof or if any event of default" (as

B ,descrlbed in Article 16 hereof), ‘or event which with- ‘the

~ lapse of - ‘time and/or demand could constltute such an event'f“
.of default, shall have occurred :

_ _ The Bu1lder s obllgat1on as to t1me of dellvery is
subject, however, to delays resulting from causes beyond the

Builder's -reasonable control, . 1nclud1ng but not limited to .

acts of God, acts .of government such as embargoes, prlorltles

-and . allocatlons, war or war conditions, riot.or civil commo-

tion, sabotage, strlkes, dlfferences with workmen, acc1dents,"
“fire, -flood," exp1031on, ‘damage to plant, equipment or facili-.
t1es, delays in receiving. necessary materrals or delays of o
.carrlers or subcontractors.,,‘ ‘ . o

o Notw1thstand1ng the precedlng prov1s10ns of thls
vArtlcle 3, any Equlpment not - dellvered,‘accepted and settled
for - pursuant to’ Article 4 hereof on or before the Cut- -Off

Date (as defined in Article 4 hereof) shall be excluded here—,lr SR

from. If any un1t or units of Equ1bment shall be excluded
s‘from this ‘Agreement- pursuant to the~ 1mmed1ately precedlng
sentence,'the Builder and the Railroad shall execute an
agreement supplemental hereto limiting this Agreement to "
" the units of Equipment not so excluded herefrom.- If the - = -

| - Builder's failure to deliver Equ1pment so excluded. from

this Agreement resulted from one or more of the causes set L
- forth in the 1mmed1ately preceding- paraqraph the Rallroad R
* . shall nevertheless be obllgated to accept such Equipment:

.-and pay the full purchase price therefor, determined as . .

provided in this Agreement, if and when: such Equipment shall -

" be’ completed and delivered by the Builder, ‘'such payment .to be ];Lhﬁl

. in cash on the dellvery ‘of such Equ1pment, e1ther directly
.or, incase the Railroad shall arrange therefor, by means of "
.a condltlonal sale .agreement, equipment trust or such other *
. ,approprlate method of financing as the Rallroad shall- deter~-
,mlne and as shall be reasonably acceptable to the Bullder. o

Durlng constructlon, the Equlpment shall be SUbJectrkiiij;u~

h“to 1nspect10n and approval by the authorized inspectors of
~ the Railroad or the Guarantor and the Bu1lder shall grant. to
;.such authorlzed 1nspectors reasonable -access to 1ts plant



. The Bullder agrees to 1nspect all materlals used in the
‘constructlon of the Equ1pment in accordance w1th the ‘standard
1qua11ty control pract1ces of the Builder. Upon completlon
. of each ‘unit or of a number of unlts of the Equ1pment, such
- unit or units shall be presented. to an inspector of the Railroad -

- or ‘the Guarantor for 1nspect10n at the place ‘specified for.

dellvery of such unit or units, and if each such unit conforms
" to the Spec1f1catlons,‘requ1rements .and- standards appllcable

' 'thereto, such’ 1nspector or an. authorized representatlve of -

- the" Railroad or the Guarantor shall execute and deliver to
the Builder a certificate of acceptance (herelnafter called

" the Cert1f1cate of Acceptance) stating that such unit or-

units have been 1nspected and accepted on behalf of the

‘Railroad and are. ‘marked in accordance w1th Artlcle 7 hereoff
provided, however, ° that ‘the Builder shall not ‘thereby ‘be:
.relleved of 1ts warranty referred to 1n Artlcle 14 hereof _

" on’ dellvery of each such unlt hereunder at . the
place spec1f1ed for dellvery,,the Railroad will assume the
responsibility and risk of, and shall not be: released. from:
its, obllgatlons hereunder 1n ‘the event 'of, any damage to -
or the ‘destruction or. loss of such- unit; prov1ded however, |
that such" dellvery shall not thereby relieve the Bu11der ofﬁ

-j, its. warranty referred to 1n Artlcle 14 hereof

: ARTICLE 4 Purchase Prlce and Payment : The baseff
Aprlce or pr1ces -per ‘unit of the Equlpment are set forth in

"'Schedule B hereto.‘ Such base prlce or prices are. subject to

such 1ncrease or decreéase as ‘is -agreed to by the "’ Bullder and
the Railroad. The term “Purchase Price" as used herein shall
mean the base prlce or prlces as .so 1ncreased or decreased.

For the purpose of maklng settlement,.the Equ1p—7

'”Jment shall be divided into such number of groups of units

‘of the Equipment, delivered to and ‘accepted by the Rallroad
_u(each such group -being. herelnafter called a Group). ‘as the
._Bu1lder and the Rallroad may agree. S o -

. The Razlroad hereby acknowledges 1tself to be- _
jlndebted to the.Vendor in the amount of, and hereby promises

to pay in cash to the Vendor at. such’ place as the Vendor mayi.yytygf“3l

\_des1gnate, the Purchase Prlce of the Equrpment, as follow5'

L (a) on each C1051ng Date (as hereinafter def1ned),ﬁ*
w1th respect to each Group the amount,,lf any, by whlch
{x) the Purchase Price of "all units '6f the: Equ1pment
for whrch settlement has theretofore or is- then belng



made, as stated 1n the 1nv01ce or.: 1nv01ces therefor.i
l‘(sald 1nvo1ced prlces being- herelnafter called the
"x[ilnv01ced Purchase Prlces), exceeds (y) the sum of
»‘$5 110 000-fand ' A o

L (b) _1n 30 consecutlve equal (except for approprl-
_,j*ate adjustment of ‘the final instalment in case: ‘the ‘
"~ amount’ payable: pursuant to this. subparagraph (b)- shall
. not, when divided by 30, result in an’ amount endlng in
¢ an integral’ cent) semiannual. instalments; as hereinafter

" 'provided, an amount equal to the " ‘aggregate of the
'“:Inv01ced ‘Purchase Prices of all groups less the amount
- “paid‘or. payable with respect thereto ‘pursuant to sub-
. paragraph’ (a) of th1s paragraph -(the aggregate of. sa1d
. instalments being here1nafter called the Cond1t10na1
‘zlsale Indebtedness) : : o

The 1nstalments of the Condltlonal Sale Indebted-.

- ness payable pursuant to subparagraph (b) of : the- precedlng

‘paragraph shall be payable on each May 1 and November 1 in’
' each year, commenclng November 1,11975, to. and 1nclud1ng May .

‘_wl, 1990 (or if any - such date is not .a bu51ness -day, on the

next succeedlng business day), each 'such:date being ‘herein~-.
. after ‘called a Payment Date. The unpaid balance of the Con-
~ditional Sale. Indebtedness ‘shall bear interest" (i) from each

'-_Clos1ng Date 1n ‘respect of. whlch such Condltlonal Sale o
Indebtedness ‘was 1ncurred in’ respect of the interest of the(

.Group A Investor (as deflned ‘in the Flnance ‘Agreement)

: thereln (x) to and- 1nclud1ng May 1, 1975 (such date being
hereinafter called the Take-Out Date) on which a Group B

_ Investor - (as defined in the Finance Agreement) acquires the

- interest . of the Interim Investor in the Conditional: Sale L
.Indebteédness’ pursuant to the’ Finance Agreement (such acou1s1—

" tion- being hereinafter called a Take- -Out) at a rate’ equal to
-a rate’ computed on a: da11y basis  equal to the ‘prime rate

:-,whlch First National City Bank in-New.York, N. Y., charges_""ﬁ
: for 90-day loans to commercial borrowers of the ‘highest

credit rating in effect on the first day of each morith in‘

~“which the interest of the Group A Investor in the. Cond1t1onal}i
©  ‘Sale Indebtedness is outstanding” (here1nafter called ‘the:

_.-Interim Rate) or (y) to" and- 1nc1ud1ng May 1, 1990, if the

. interest of the Group A Investor in the Cond1t1onal ‘Sale -

... Indebtedness is not so.acquired as' aforesaid at the rate of °

. 11% per annnum- (hereinafter ‘called the Long-Term ‘Debt Rate), "
~as the case may be, (ii) ‘from the Take-Out Date to and.
“including May 1, 1990, in respect of the .interest- of. the: .

Group B Investor in such Conditional Sale Indebtedness who

‘acquired the interest of_the Group A Investor.on the Take- Out_'»,?‘””r”




as aforesald at ‘a rate per annum egual to’ the Long-Term Debt
Rate and (iii) from, the Clos1ng ‘Date in- respect of which such
' Condltlonal Sale Indebtedness was incurred to and. 1nclud1ng
May- 1, 1990, in: respect of ‘the interest: of any "Group ‘B Inves—'

. tor in the . Condltlonal Sale Indebtedness not otherw1se

acqulred on the Take-Out at a rate per annum equal to’ the

ffLong-Term Debt: Rate. Such 1nterest shall be payable, to the -

extent’ accrued, on May 1; 1975 (in- respect of the" Group B

"'Investors), on . the Take-Out Date . (in respect -of the’ Group A

‘Investor),_and on ‘each Payment Date thereafter., The 1nstal-

ments of pr1nc1pa1 payable on ‘each” Payment Date shall be cal-

"culated .s0-‘that the aggregate of Cond1t10na1 Salé Indebted-
'ness and 1nterest payable on each ‘Payment’ Date: shall be Sub- -
stantlally equal and ‘sucn instalments of Conditional Sale

- Indebtedness shall completely amortize the Conditional ‘Sale

. Indébtedness. The’ Railroad will: furnish to the Vendor S
jﬂpromptly after the Cut-Off Date a. schedule,'ln such number of
counterparts ‘as shall be requested by ‘the Vendor, show1ng the
amounts of Cond1t10na1 Sale Indebtedness and 1nterest payabler
on each Payment Date. AP : A -

:”- : The term "C1051ng Date“ w1th respect to any Group
- of" the Equlpment shall .mean’ “such -date (prior to the date set -
forth™in Item 2 of" Schedule A hereto [herelnafter called. the
.1Cut -Off. Date]), not more. than ten ‘business days followlng .
' presentation by the Bu1lder to ‘the Railroad of the invoice =
and. the: Certlflcate or Cert1f1cates of Acceptance for such
Group, as shall ‘be™ flxed by the Rallroad by written notlce

“delivered to the Vendor at least five business days prior
~ . to the. Clos1ng Date des1gnated therein. - The ‘term "business

days" ‘as used herein means calendar days, exclud1ng Satur- -
days, Sundays and any other day on which banking 1nst1tut10ns;
. in Fort Worth +Texas, or: New- York New York, are’ authorlzed or ‘
ob11gated to remaln closed.» » : . S

_ The Rallroad w111 pay 1nterest, to the extent
-legally enforceable, at a rate per annum of 1% in excess of
“the interest rate or rates at the times payable on the Con-~ -

_ ditional Sale Indebtedness’ upon -all amounts .remaining unpaid- -:;;?
after the same shall have become due .and payable pursuant to‘ a
- the terms hereof or “such lesser amount as shall be -legally.

;enforceable, anythlng hereln to the contrary notw1thstand1ngr
- Interest at the: Long Term Debt Rate under this Agreement .
shall be calculated on the basis of a 360- -day year of twelve
30-day. months. Interest at the- Interlm Rate. under thls Agree—'
_ment shall be determlned on the bas1s of a 365-day year.: ;

s All payments prov1ded for in thls Agreement shall [;
»_be made in such c01n or currency of the Unlted States of '




Amerlca as at the t1me of payment shall be legal tender for _
the payment of publlc and private debts. Except ‘as’ ‘provided
in Article. 8 hereof, the Railroad 'shall not have the pr1v11eqe
. of" prepaylng ‘any. instalment of its 1ndebtedness hereunder
fprlor to the date 1t becomes due.n : : : :

RS In the event the Vendor, pursuant to Artlcle 15
» hereof, a551gns the’ rrght to receive the payments here1n
,prov1ded to be made by the Railroad, “the " assignee. thereof
may request the Rallroad ‘to make and the Railroad shall. makef'
~such payments to it at such address as shall be supplred to .
S the Rallroad by the a381gnee.'d _

o ARTICLE 5. " Taxes. All" payments to be made by thef-f
Rallroad ‘hereunder- w111 Pe free- of ‘expense ‘to the Vendor . for*
collectlon or ‘other- charges and will be free of expense to

the Vendor: with respect to the amount-of any local, state,
federal or forelgn ‘taxes (other than net income; gross
frecelpts [except gross recelpts taxes ‘in the nature of or 1n-

11eu of sales or use taxes], excess proflts -and. similar taxes)_,

or llcense fees,” assessments, charqes, finés or penalties:
hereafter levied or. 1mposed upon or ‘in- connectlon with or
vmeasured by, this: Agreement or any: sale, ‘use, payment, ship-
“ment, delivery or transfer ‘of- title under the terms hereof
(all such expenses, taxes,- ‘license fees, assessments, charges,
fines and penalties ‘being herelnafter called impositions), all

of which impositions the Railroad assumes and agrees to-pay on.ﬁ;i-' o

demand. "The Railroad will . also pay promptly all" 1mp051t1ons

o whlch may be - 1mposed upon the Equ1pment dellvered to it .or forﬁfbp
. the use or operatlon thereof or upon the earnlngs ‘arising - Lo
therefrom or .upon the Vendor solely by reason. of its. ownershlp”m"

thereof . and will keep at all times all and every ‘part of the

- Equipment’ free and clear of all 1mp051t10ns which: mlqht in-any ..

. way. affect the title of the Vendor or result.in a lien upon
any part of the Equlpment, prov1ded however, that the Rail-
road shall be under no.obligation to pay any 1m9051t10ns of
any kind :so long as it is contestlng in good faith and by R
-appropriate: legal proceedlnqs such 1mp051tlons and the nonpay—‘

~ ment thereof does not, in the opinion of the Vendor, adversely - -
- affect the property or rights of the Vendor 1n or to the - '
"~ Equipment or otherwise under this Agreement. If any such:

. impositions shall have been charged or levied against the '
Vendor directly and paid by the Vendor,: the Railroad shall

reimburse the Vendor upon presentation of an invoice therefor, = =

‘and any -amounts so paid by the Vendor shall ‘be “secured by and
~ -under this Agreement; provided, however, that the Rallroad A
'shall not .be obligated to relmburse the Vendor .for any 1mposr—*

.tlons so. Pald unless the Vendor shall have been 1ega11y 11ab1e’f5”7‘*”




L w1th respect thereto (as ev1denced by an Oplnlon of counseluf;

ffor the" Vendor) or dnless the Ra11road shall have approved
the payment thereof ‘ . B

- S ARTICLE 6. T1tle to ‘the Equ1pment. The Vendor
shall and hereby does ‘retain the’ fuil ‘legal title to and-
__property 1n ‘the’ Equ1pment until the: Railroad shall have'

- made all. its ‘payments under this Agreement ‘and shall have
Af-kept ‘and performed all “its agreements herein contained,

T notw1thstand1nq the -delivery ‘of the: ‘Equipment to and the: .
”Avpossessron and use thereof by the Railroad as prov1ded 1n

this Agreement. “Any and .all additions to the’ Equlpment _ "
”,and any-and . all: replacements ‘of the’ Equlpment ‘and of’ parts*”’*
thereof and addltlons thereto shall"’ constitute accessions .
to. the Equlpment and shall be" subject to all -the terms and:- .
‘conditions of" th1s Agreement and- 1nc1uded 1n the term "Equlp—. '
;ment"'as used 1n thls Agreement. : . : .

Lo Except as otherw1se specrflcally prov1ded in Artl—f‘
cle 8 hereof,-when and only when the full indebtedness in Lo
respect .of the Purchase Price of ‘the’ Equlpment, ‘together with
interest and ‘all other" payments as herein provided, shall =
have been _paid, and all the Railroad's obligations herein”
: contalned shall have been performed ‘by- the: Ra11road, absolute;
ifrlght to. the possess1on of, title 'to and ‘property in the -
.Equrpment shall . pass to and vest in ‘the Railroad without:
further ‘transfer or- action on the part of the Vendor. How—-f
- ever, the Vendor,'lf so requested by the " Rallroad at that
‘time, W111 {a) execute a’'bill or bills of sale for the Equlp—
ment transferrlng its title thereto and- property therein to

".the Railroad, or upon.its. order, free: of all‘liens,. securlty' ‘ :
.. interests and other encumbrances created or retained hereby __g=
- . and deliver such: bill or bills of sale to the Rallroad at its'
. address referred to in Article 22 hereof, (b) execute: ‘and

. 'deliver at the same place, for filing, recording or. dep051t1ng
-in all necessary public offices, such instrument or instru- -
ments ‘in writing as may be necessary or appropriate in. order

then to make clear upon-the public records the title. of the r}fxlff

“.Railroad to ‘the Equipment and: (c¢) pay to the: Railroad any '

f-money ‘paid:to the Vendor pursuant to Article '8 hereof. and

- not. theretofore applied as therein prov1ded The. Rallroad;;J .
- hereby waives ‘and’ releases any and all r1ghts,‘ex1st1ng or

y -~that may be acquired, in or to the payment of any penalty,gdp"
- forfeit or ‘damages for. ‘failure to- execute and deliver such
" bill or bills of sale or 1nstrument ‘or - instruments or to-

" file any cert1f1cate of payment in compllance with- any law or. =
‘statute requlrlng the flllng of the same,»except for fallure



."to execute and dellver such b111 or bllls of sale or 1nstru-
" ment or- 1nstruments or to file such certlflcate w1th1n a
' reasonable time after wrltten demand by the Ra1lroad

i ARTICLE 7 Marklng of the Equrpment.- The Rall—
road will cause each unit of the Equ1pment to be kept '
numbered w1th its 1dent1fy1ng number as set forth in: Schedule'

"B ‘hereto, or in. ‘the case of Equlpment not: there ‘listed such
1dent1fy1ng number as 'shall ‘be ‘set forth in -any -amendment

or supplement hereto extendlng this Agreement to ‘cover such

_ Equlpment,,and will keep ‘and: ma1nta1n, plalnly, dlstlnctly,

. permanently ‘and consplcuously marked on each side'of ‘each - _
‘unit, in letters not- less"than one inch:in ‘height,” ‘the ‘words -
" "Owned by a Bank or -Trust’ ‘Company- pursuant to Security Docu-

. ments Filed under Section 20c of the Interstate Commerce
“Act" or ‘the name of the Vendor ‘followed by ‘the" words "Agent,

Owner - ‘or other approprlate marklngs approved by’ ‘the' Vendor -
as- set forth in Schedule A hereto, with. approprlate changes;».

‘ thereof and addltlons thereto as from time 'to time may be

-requlred by - law in-order to protect the Vendor's title to
- and property in the Equlpment and its rlghts under this '4;
-,Agreement._ The Rallroad will not place any ‘such unit rn-:“
“operation’ or exercise any control: or dominion over the same’
~until such marklngs have been made thereon and w1ll replace
.promptly any 'such marklngs which may be removed, defaced-

or destroyed.‘ The Railroad will not change the"- number of

any - unit of the ‘Equipment except in accordance with a. statef

.ment of new. number or numbers ‘to be substltuted therefor,.
- -which- 'statement previously 'shall have been: filed with the.
. Vendor-by- the Railroad and filed, recorded and depos1ted

ibby the Railroad in all public offices. where: thls Agreement

1'_sha11 have been flled, recorded and dep051ted

: _ Except as prov1ded in the 1mmed1ately precedlng ;.‘J
‘paragraph, the Railroad will not allow the name ‘of any person,

,l;assocratlon or corporation: to be placed on any unit of" the

Equipment .as a designation that- might be interpreted as a.

7;cla1m of ownership; provided, . however, that the Railroad may
cause the: Equ1pment to be- lettered with the names or 1n1t1als L

- or other 1n81gn1a of - the Rallroad or lts afflllates.3=

A ; ARTICLE 8.' Casualty Occurrences. In the event
that any unit of the Equipment shall be worn out, lost,

‘_rstolen, destroyed, irreparably damaged or otherwise rendered

wpermanently unflt for use from any cause whatsoever, or.




SN

Attaken or requ151tloned by condemnatxon or otherw1se (such :
'-occurrences belng herelnafter called Casualty Occurrences),. .=

"'.,the Railroad shall promptly (after it ‘has- knowledge of such -

.Casualty Occurrence) and. fully 1nform the Vendor in regard

-"thereto._ ‘When the aggregate Casualty Value (as-defined " -
‘Ihere1n) of all un1ts having' suffered a Casualty Occurrence‘_

r(exclus1ve ‘of ‘units hav1ng suffered ‘a’ Casualty Occurrence
- with respect to whi¢h 'a payment shall have' béen ‘made to the
. Vendor pursuant to this: Article 8) hereunder shall ‘exceed
'$100 000 (or “such ‘lesser’ amount as the’ Rallroad may elect),
the Ra1lroad, w1th1n 30" days after it has knowledge ‘of such

'laevent, shall promptly pay to ‘the Vendor a sum’ ‘equal ‘to- the~‘"_~_ :
aggregate Casualty Value of such units ‘of’ ‘the” Equlpment as- of_;’,-g

the date of ‘such payment and 'shall file w1th the Vendor a°

A 'cert1f1cate of ‘an offlcer of ‘the Railroad settrng forth the'

Casualty Value of each un1t of the Egulpment suffer1ng a
' Casualty Occurrence.;j_ . :

o . Any money pald to the Vendor pursuant to the pre—ﬁ
~ced1ng paragraph ‘of "this Article: 8" shall, as the Railroad

may direct in'a. ‘written instrument filed with the Vendor,z_y; i.§§5"

be applled (so long -as no event of . default shall have -
- occurred ‘and be contlnurng), in- whole or “in part, to: prepay
llnstalments ‘0f Conditional Sale 'Indebtedness or toward the"

cost of a-unit-or units of ‘standard gauge railroad equ1pment'nh R

{other than passenger or work equlpment of types other - than-,

'locomotlves) first put 1nto serv1ce no ‘earlier .than the" datef

“of this Agreemént, ‘to- replace units: sufferlng a Casualty
'Occurrence.v "Any unit- of replacement equlpment ‘shall: have -a

~ remaining useful 11fe ‘(as evidenced- by a cert1flcate of an

- operating officer at the Railroad) at least as. long as that
"which the Equipment being replaced. would have- had,. ‘but for

the Casualty: Occurrence;‘If such - replacement equ1pment shall B

 be equipment theretofore used in railroad service, the Rail- o

o road shall deliver to the Vendor a certificate. of ‘an- offlcer;_,u_ﬂ.,u
. of the Railroad that the cost of such equipment does not ’

- exceed the fair value thereof. 1In case any money is applledf"”’x

. to .prepay 1ndebtedness, it shall be so applied, together -
with the 1nterest due .thereon, on. the 1nstalment date for.:
the payment of Conditional Sale Indebtedness next' followrng
_"recelpt by the. Vendor of such wrltten dlrectlon, to prepay. v
. 'pro_rata ‘each of the 1nstalments of the aggregate Condltronalfﬂ:
'_Sale Indebtedness rema1n1ng unpald.‘ , , L L

' - - The.- Casualty Value of each un1t of the Bqurpment
'(other than a replacement un1t) ‘'shall be deemed to be that

- amount whlch bears the same ratro to the or1g1na1 Purchase
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_hhave made any'payment or payments 'def the prov151ons of " o
- subparagraph-(a) of the th1rd paragraph of: Art1c1e 4 hereof,» :

an amount which bears the 'same ratio to the- aggregate of

“all such payments as ‘the original Purchase Price of such .
unit. bears-to the original aggregate’ Purchase -Price ‘of-all

the" Equ1pment) as the unpald ‘Conditional Sale* IndebtedneSS-:"'

- (without ' giving: effect to:any. prepayments ‘then . or theretofore -
made pursuant ' to’ this Article 8) as. ‘of " the® date payment is
~made with“respect to- such- Casualty. Occurrence bears to the
-~'or1g1na1 Condltlonal Sale Indebtedness.‘ The Casualty Value
... of each’ replacement unit- shall be ‘deemed. to be that amount

‘ ,whlch bears ‘the same" ratlo to" the portlon ‘of the cost thereof

‘paid’ by the Vendor as’ the unpald Conditional Sale Indebtedness;

ness: (w1thout giving: effect to’ any prepayments ‘then or there-

‘tofore ‘made’ pursuant to this Article 8) as -of. the date payment. -
‘is made with respect to such Casualty’ Occurrence bears to the .

unpa1d Conditional Sale Indebtedness (w1thout ‘giving. effect
to any such prepayments) ‘as of the. date of acqu151t10n by the

'--Vendor of such replacement un1t.;_

The Rallroad w111 cause any replacement un1t or.

' unltsdto ‘be marked as provided in:Article 7 hereof. ' Any
- “and- a11 ‘such” replacements of: Equipmeént ‘shall’ const1tute
‘accessions. to the- Equlpment "and shall be’ subject to ‘all

approprlate terms and conditions of this Agreement as: though

‘part of the. or1g1na1 Equipment delivered hereunder and shall . . -
be included in the term "Equipment" as used ‘'in this Agreement.-l"“
‘Title to all such replacement units shall be free and clear
of all liens and encumbrances except the liens permitted
by the second paragraph of Article 12 hereof and shall be . . =
taken. initially and shall remain in the name of the Vendor I

subject to. the provisions hereof, and the Ra1lroad shall .

'57execute,_acknowledge, deliver, flle, -record or depos1t a11
: msuch documents and do any and all such acts as may be neces-
‘sary to cause such’ replacement units to come under and be

subject to this Agreement. All such replacement units- shall

. be guaranteed and warranted in like manner as is customary -
. ’'at thHe time for similar equipment. Whenever the. Railroad
'shall file" with the Vendor a written direction to apply

amounts toward the cost of any replacement unit or unlts,‘

-the Railroad shall file therewith executed. counterparts -

of an opinion of counsel coverlng the matters set forth

- in. thls paragraph.ﬁ_”

So long as no event of default shall have occurred



‘and be contlnulng, any money pa1d to the Vendor pursuant

.. to this Article 8- shall, if “the Rarlroad ‘shall in'writing .
- so direct,’ 'be’ 1nvested, pendxng ‘its appllcatlon as herein-"

jtabove prov1ded,{1n such (1) d1rect obllgatlons of the Unlted
-States of America or obllgat1ons for: wh1ch the faith of .
~-the. Unlted States’ is pledged to- prov1de for the payment

of prlnc1pal and 1nterest,‘(11) open-‘market: commerc1al ‘paper .
rated within’ the hlghest ‘grade by Standard -3 Poor s Corpora-*
_'tlon or Moody s . Investors Service, or-the. successor 'of either
“of them,.or (iii) cert1f1cates of depOSlt of commerc1al ' '
Banks in the United States of America hav1ng a capital and .
"surplus . aggregatlng at. least $100 000,000, in each.case

';Vmaturlng in not more: than one. year, from the date of such

investment . (such 1nvestments be1ng herelnafter called Invest-
[ments),’as may -be " specrfled in such wrltten d1rect10n. Any .
such obligations .shall from time to time be 80ld and the f::-'
proceeds relnvested in such” Investments ‘as ‘the- Rallroad<?,
'may in writing direct. Any interest received by the Veéndor-
~on’any Investments shall be held. by the Vendor and app11ed
as herelnafter prov1ded Upon any. sale’ or ‘the maturlty

of any Investments,‘the proceeds thereof, plus any : 1nterest
received by.the Vendor: thereon," up to the ¢ost* (lncludlng ‘
accrued 1nterest) thereof “shall be held by the Vendor for
'appllcatlon pursuant to. thls Article 8, and any excess shall

" be paid to.the Railroad. -If such’ proceeds (plus such 1nter-g'“7*h

._,est) shall be. less than such cost, ‘the Railroad: will: promptly
“pay to ‘the Vendor an amount equal to such def1c1ency.f The =
'Ra11road w111 -pay -all expenses" ‘incurred by the Vendor in.
,connectlon w1th the purchase and sale of Investments.»g

If one or ‘more events of default shall ‘have- occurred
.and be continuing, all. money- ‘held by the Vendor ‘pursuant’ to '
- this Article 8 (including;, for thlS purpose, Investments)
shall be applied by the Vendor as if such money were: money
, received upon the sale of - Equlpment pursuant to Artlcle 17
hereof. : . - : - S

. ~In order to fac1lltate the sale or other dlsp051- .
“tion of any Equlpment sufferlng a Casualty Occurrence, ‘the g
'Vendor ‘shall, upon. request of the Railroad, after -payment:- by
the Rallroad of a sum equal.to the Casualty Value of su¢h

. Equipment, execute and deliver to: the Ra11road or the Rail-

. road's vendee, a581gnee or nominee, a bill of ‘sale (w1thout
‘warranties) ‘for: such Equlpment,'and such other - documents as

- - may be requlred to release such Equ1pment from the terms andﬂ

-scope of this Agreement,_ln such form as may ‘be reasonably
_requested by the Ra11road - s
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S s ARTICLE 9. Malntenance, Compllance w1th ‘Laws -
:and Rules.7 The Rallroad ‘will at ‘all times malntaln the
,Equ1pment or cause the Eoulpment to be ma1nta1ned 1n good
order and repalr at 1ts own expense. v

o o Durlng the term of ‘this Agreement, the Raxlroad
'w111 at ‘all times, comply in all” respects w1th ‘all’ laws of
- the jur1sd1ct10ns in whlch ltS operations’ 1nvolv1ng the
Equipment ‘may extend, w1th the 1nterchange rules. of the
© 'Asociation of American. Rallroads and with all lawful rules
"of the Department of Transportatlon, Intérstate Commerce ' .
';Comm1531on and . any ‘other legislatlve,;executlve, ‘administra-.
- tive or 3ud101a1 body exerc151ng any. poweror - jurlsdlctlon
. over “the- Equlpment,-to the ‘extent that such” laws and ruleS'j'
_.affect ‘the ‘title, operatlon or. use of" the Equlpment, ‘and” in - ;
the event that ‘'such laws or- rules require any alterat10n,-“~'
replacement or addltlon ‘of “any" part on:any- un1t of ‘the - Equ1p— :
ment, -the Railroad will: conform therewrth, at 'its own' expense,,
-provided, however,' that the Rarlroad may, 1n .good " falth,”
. contest the valldlty or’ applrcatlon of any “such” law or'” rule
' in any reasonable manner which does not, in the op1n1on.
. of " the Vendor,”adversely affect the" property or rlghts of -
the Vendor under thls Agreement.... ‘ :

: ARTICLE 10 Reports and Inspectlons. On or before
March 3l Ain- each year, commencing with the . calendar year. .
which begzns after: the: expiration of- 120 days from the date‘V
of this- Agreement, the’ Rallroad shall furnlsh to the Verdor .
an-accurate statement signed by an ‘officer of the Railroad

(a) setting forth as at the precedlng December 31 the amount,f"f

descrlptlon and’ numbers of all units of the: Equ1pment that
" have suffered a Casualty Occurrence durlng the precedlng

"~ calendar year (or since the date of this’ Agreement in the

.case. 0f the first such statement) -or that have. been w1thdrawn_{t

" from use pending. repairs (other than running repairs) - and

such other information regardlng the condition and state" Lo
of repair of the Equipment as the Vendor may. reasonably
“request-and (b) stating that, in the case of all Eguipment
repaired or repainted durlng the period: covered by such
statement, the numbers and. markings requ1red by Article

.7 hereof have been preserved or replaced. The Vendor -shall:
have the rlqht, by its agents, to .inspect the Equlpment

and the Railroad's records with respect thereto at such’
'reasonable times as the Vendor may request durlng the term

of thls Agreement. T :

. The Rallroad and the Guarantor also agree to furnlsh
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'the Vendor (1) w1th1n 45 days after the end of each of the
first three quarterly fiscal periods-in each of the fiscal
- years of the Ra1lroad and ‘the. Guarantor, consolldated balance:
_.sheets of the ‘Railroad’ and the Guarantor ‘and the’ consolldated
subsidiaries of .each’ prepared by them as of the- ¢lose of ‘such
f“perlods, together with the related consolidated’ Sstatements of
~ income, . surplus and.source and’ appllcatlon of .funds for such

- periods, all in reasonable detail and cert1f1ed by the respec-_

'hvtlve Treasurers of the Rarlroad and the Guarantor, (11) w1thrn

90 days after the close of each of the fiscal- years of the
Railroad and-the-Guarantor, . consolldated balance sheets of
the Railroad and the Guarantor “and the consolidated subsidi-
.;arles ‘of ‘each as of ‘the close of" such fiscal- years, ‘together '
w1th the related consolldated statements of "income, - surplus -
and source and. appllcatlon of funds’ for: such fiscal years,
‘all. in ‘reasonable detail and, in ‘the case of" the ‘Railroad,
certified by" the Railroad's" ‘Treasurer and,_ln ‘the case of

- the. Guarantor, certified by ‘a recogn1zed ‘national firm of
1ndependent publlc accountants, 1nclud1ng their certlflcatesv
and accompany ing comments and (iii) promptly upon the: f111ng .
of the same,  the Railroad Annual Report Form R-1 (or any

form substituted therefor). of the Railroad and the Guarantor
and ‘the annual’ report. under ‘the Securltles Exchange Act“' :

-.:of 1934 of the Guarantor.ﬁ.

' ARTICLE 11. Posse551on and Use.< The Rallroad, T
S0 long as an event of default shall not have: occurred undera
th1s Agreement and be cont1nu1ng, shall be - entltled to the
possession of the. Equlpment and ‘the use ‘thereof ‘upon the
 lines of railroad owned or operated by it elther ‘alone or

h - jointly with others. and whether under. lease or- otherw1se,.~“'

or upon the. lines ‘of railroad owned or operated by ~any rallf:
- road company controlled by, or under common control with,
_the Railroad, or over which it has trackage rlqhts,-or upon

- connecting and other carriers in the usual 1nterchange of .

- traffic, from and after dellvery of the Equipment by the :‘V
‘Builder- to the Railroad,’ but only upon and sub]ect to all -
“the terms and . condltlons of this: Agreement ' S

‘ ARTICLE 12 , Prohlbltlon Agalnst L1ens. The Rall-_
_road will pay or. dlscharge any and all sums claimed by any. -
_ party from, through or under the Railroad or: its successors
_or assigns which, 'if unpald,'mlght become a lien,: charge
or security’ interest on the Equlpment, ‘or any unit thereof,
equal or superior to the Vendor's title thereto or property
~therein; provided, however, that the Railroad shall be under -
no obllgatlon to pay or discharge any such claim so long. -
“as it 1s contestlng 1n qood faith and- by approprlate 1egal
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proceedlngs such c1a1m and the nonpayment thereof does not,,
- in the opinion" of the Vendor, adversely. affect the property
or rights of the Vendor in or to the Equlpment or otherwise
“under this- Agreement. Any amounts ‘paid by the Vendor in -
discharge of liens, charges or security ‘interests upon the
Equrpment shall be secured by and under thls Agreement.

" This covenant will not ‘be’ deemed breached by
reason of liens for taxes, assessments or qovernmental charges
or levies, in each case not due and delinquent, or undeter—
mined or 1nchoate ‘mater ialmen' s, mechanlcs', ‘workmen's,
repalrmen s or other like liens arising in the ordlnary
course of bu31ness and, in each case, not dellnquent.'

_ ARTICLE 13 Railroad's Indemnities. The Rallroad

agrees to 1ndemn1fy, protect and hold harmless the Vendor o
_from and agalnst all losses, damages, 1njur1es, 11ab111t1es,-
claims and demands whatsoever, regardless of the cause :
thereof, "and expenses in connection therewith, including -
‘counsel fees arising out of retention- by such Vendor of
title to the Equipment, the use -and: operatlon thereof by

the Railroad during the period when title thereto remains
‘in such Vendor or- the transfer of title to the Eguipment

by -such Vendor pursuant to any of" the prov1s1ons of this:
_Agreement, except, however, any: losses, damages, 1njur1es,*
liabilities, claims and demands- whatsoever arising out of
any tort, breach of warranty or failure to perform any cove-=
. nant hereunder by the Builder. - This covenant of indemnity.
shall continue in full force and effect notwithstanding the
full payment of.all sums due under this Agreement, or the
satisfaction, dlscharge or termlnatlon of thls Agreement in
any manner whatsoever. :

_ : ARTICLE 14. Patent Indemnities; Builder's Warranty -
of Material and Workmanship. Except in cases of articles. or” ‘
materials specrfled by the Railroad and not manufactured: by
‘the Builder and in cases of designs, systems, processes,
formulae or combinations specified by the Railroad.and not-

- developed or purported to be developed by the Bullder, the

Builder agrees to indemnify, protect and hold harmless the -
Rallroad from and against any and all llablllty, claims,
~costs, charges and- expenses, including royalty payments and
counsel fees, in any manner imposed upon. or accruing against
the Railroad, its assigns or the users of its respective |
Equipment because of the use in or about the ‘construction or-
operation of any of the Equipment of any design, system,
process, formula, combination, article or material which
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1nfr1nges or is clalmed to rnfrlnge on any patent or otheri
rlght._ ‘The Rallroad llkewrse will: 1ndemn1fy, protect and
hold- harmless’ the Vendor “from and agalnst any and all - 11ab1—

hi»llty,_clalms, costs, ‘charges and expenses, including royalty
- payments and- counsel fees,in ‘any manner 1mposed upon’ or -

"accru1ng against the Vendor because of the use in or about
'the constructlon or: operatlon of! any ‘of the Equrpment of .
any- art1c1e or: ‘material- spec1f1ed by the Railroad and not )
manufactured by ‘the  Builder or of" ‘any des1gn,’system, process,.

Trformula ‘or comblnatlon spe01f1ed by the. Railroad and: not:

, developed or’ purported -to. be developed by the Bullder whlch

. 1nfr1nges or is” clalmed to Lnfrlnge ‘on“any’ patent or’ other
.right, ' The Builder" agrees to ‘and’ hereby does, to" ‘the’ extent
1egally p0851ble 'without 1mpa1r1ng any: clalm, rlght ‘or cause

. of action. herelnafter referred to, as51gn, ‘set’over. and.

'dellver ‘to- the. Railroad every claim, :right ‘and ” cause of
actlon wh1ch the- Bu1lder has or hereafter shall have aqarnst
the seller or .sellers of any des1gns, systems, processes,, '
formulae, comblnatlons, articles or materlals specrfred

by the: Rallroad and- purchased or otherwise acquired by the
Builder for use in or about the construction -or operation
- of any of the Equ1pment on the ground that any such design,

- system, process, formula, comblnatlon, article or material-
or operatlon thereof" 1nfr1nges or is claimed to infringe . -

- on any patent or other right. The Bullder further agrees to

execute and: de11ver to. the Rallroad or the users of ‘the
'Equlpment all and- every such further ~assurance as: may be
reasonably. requested by  the Railroad more fully to effectuate
the- assignment and dellvery of every such clalm,'rlght and - -
‘cause of action. The Builder will. give notice to'the Railroad
of ‘any clalm known .to such Bullder from which 11ab111ty may -

be charged against the Railroad: hereunder and. the Railroad -
'will give notice to the Builder of any. claim-. known: to the
Railroad. from whlch liability may be charged .against the -
ijurlder hereunder. - Such covenants of 1ndemn1ty shall. contlnue
'in full force and effect’ notw1thstand1nq the full payment’ of
‘all sums due. under this:Agreement,. or the satlsfactlon,
dlscharge or termlnatlon of this Agreement in any manner
whatsoever..v :

. : o The Bu1lder s warranty of materlal and workmanshlp
is set. forth in Schedule A hereto.;”_u : : <

Lo ARTICLE 15 Assrgnments._ The Rallroad w111 not
-sell, assign, transfer or -otherwise. ‘dispose of - its r1qhts¥
'_under th1s Agreement or, except as provrded in Art1c1e 11
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»hereof transfer the rlght to posse551on of any un1t of the
A-Equ1pment w1thout first obtalnlng the wrltten consent of the
Vendor: ‘A sale, ‘assignment, transfer or dlspos1t10n to a-
-railroad company organlzed under ‘the laws of the Unlted
States of America or any of the states thereof which shall
~acquire all or substantlally all the lines’ of railroad of
the’ Rallroad “and - which, by - execution of an approprlate.‘
1nstrument satlsfactory to the Vendor," 'shall assume and _
-agree -to perform ‘each of, and all, the obllgatlons and cove-
nants of the Rallroad under this Agreement, shall not be
deemed a breach of th1s covenant.' -

R All or . any of the rlghts, beneflts and advantages
of “the Vendor ~under this Agreement, 1nclud1ng the- rrght to .

'-recelve the" payments hereln prov1ded to "be ‘made” by the"

Rallroad, ‘may be: a351gned by the- Vendor and reassrgned by
any a551gnee ‘at any - time or from time’ to t1me. ‘No ‘such -

.a551gnment shall sub]ect any a531gnee to, or’ relleve the_
Builder' from, any of the’ obllgatlons of the Bu11der to- R
construct -and. . delrver the Equipment in._ accordance with. thls_' -
- Agreement .or to: respond to its’ respectlve warranties and . o

".1ndemn1t1es contalned or referred to in Artlcle 14 hereof,

" or relieve the Railroad’ of any of its obligations to the .
Builder. under Articles 2, 3, 47;5, 13.--and 14 hereof, Sched-

ule A hereto-and th1s Artlcle 15 or of any other . obllgatlonh;ry-"

Wthh, accordlng to- 1ts terms or context,_ls 1ntended to.
surv1ve an a551gnment ' S BN

- Upon any such a551gnment e1ther the a851gnor or’ the
‘ass1gnee shall give written notlce ‘to. the ‘Railroad, together

with a counterpart: or- copy of such. a531gnment, Stating the -
1dent1ty and post office address of ‘the a551gnee, and “such

' fas51gnee shall by virtue of such ass1gnment acquire all the

“‘assignor's right, ‘title and interest in and ‘to the Ecu1pment ;
- and this: Agreement, or in and to a portlon thereof, as the
‘case may be, subject only to such-reservations as may be "
'_contalned 'in 'such assignment. From and after the receipt

by the Railroad of the notification of any such ass1gnment,

all payments thereafter to be made by the Railroad under thrs
Agreement shall, to the extent so:assigned, be made - to the
a831gnee in such manner as it may dlrect., - :

The Rallroad recognlzes that 1t 1s the custom of
rallroad equlpment marniufacturers to- assign conditional. sale
_agreements and understands that the assignment of. this-
Agreement, or of some of or all the rights of the Vendor
hereunder, is contemplated. The Railroad expressly repre-
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:sents, for the purpose of" assurance to any person, “firm: ‘

or corporatlon cons1der1ng ‘the acqulsltlon of this Agreement.

- or'of all or any of the rlghts of the Vendor hereunder ang -

* for the purposes. ‘of . 1nduc1ng such acqulsltlon, ‘that”™ in. the

- event oi—such a351gnment by the Vendor as herelnbefore pro-=
vided, the. rlghts of suchassignee to the.’ entire. unpald

"indebtedness in ‘respect .of . ‘the Purchase . Price or such part

-thereof ‘as may ‘be- a551gned, together with" 1nterest thereon,

-as well ‘as’any other rlghts hereunder which may be. 'so assigned;
-shall not be subject to’ any defense, setoff, counterclalm :
‘or - recoupment whatsoever" arising: out 6f any breach of any
‘obllgatlon of the Bullder with respect ‘to the Equ1pment or

" the manufacture, constructlon, delivery or: ‘warranty thereof,

or” w1th ‘respéect: to: any indemnity- ‘herein’ contalned, nor subject_j*"

to any ‘defense, setoff, counterclaim or recoupment whatsoever
arlslng by reason of any other indebtedness or 11ab111ty

- at any’ time-owing to- the Railroad by the’ Bullder.< "Any and
.all such obllgatlons, howsoever arising,- shall bé ‘and’ remaln'
enforceable by the Ra11road agalnst and only agalnst the

’ ~Bu11der.

. , The Rallroad w111 (a) 1n connectlon w1th each S
_Settlement for the. Equlpment subsequent ‘to'such a551gnment,g.3<
¢de11ver to the assignee, at least five - (5) business ‘days :
prior-to’ the’ C1051ng Date for the Group f1xed 1n ‘the - notlcev*
by the Railrocad, ‘all documents required’ by the terms of 7

‘such "assignment 'to be dellvered ‘to such’ aSSLgnee in connec-i*
tlon with such settlement, in. such number of - counterparts o
or coples as’ may reasonably be’ requested, ‘except ‘for-any
opinion of counsel- for such a551gnee, -and (b)) furnish to
such assignee such number of counterparts of any - other" cer-
‘tificate or .paper required. by the Vendor as may reasonably
be requested. o S v

Lo If this Agreement shall have been ass1qned by
-'the Bu1lder and the assignee shall not" make payment to-

- the ‘Builder with respect to units of its Equipment as prov1ded,
. 'in the 1nstrument mak ing such a551gnment, the Builder will
promptly notify the Railroad of such event and if such’

' " amount shall not have been previously paid by such ass1gnee,

the Railroad w1ll, not later: than 90 days after the -date

such payment was due, pay or. cause to be " pa1d to the Builder’
the dggregate unpald Purchase Price of such units of its

- Equipment, together .with interest from ‘the - ‘day such payment.
“was due . to the date of payment by the ‘Railroad at the highest
prime rate of interest charged by -any of the four New York
City banks having the largest total assets, in effect on



the date such payment was due. S v

R ARTICLE 16. Defaults. In the evént that -any “one
or. more of the follow1ng events of default shall occur and
be cont1nu1ng, to w1t.jjg; : co s

(a) the Rallroad shall fa11 to pay 1n full any
‘1ndebtedness or- any 1nterest thereon ‘ih respect of
. the" Purchase ‘Price- of - the Equ1pment -0r- any-other sum
'npayable by . the Rallroad as’ prov1ded in this Agreement
- within five. days after payment thereof shall be due'”
. hereunder, or o _ : s

L (b),”the Rallroad shall, for more thant30 days _
"after the : Vendor shall. have demanded in writing: per~~"
formance thereof, fail or refuse ‘to comply ‘with. any-
'covenant agreement, term or. prov151on of thls Aqree—;
.ment, or. of .any agreement ‘entered into’ concurrently Y
‘herew1th relatlng to the f1nanc1ng of. the Equlpment on
its part to be kept or" performed or ‘to ‘make - prov151on
A‘satlsfactory to the Vendor for such compllance-'or '

, : (c) ca petltlon for reorganlzatlon under Sectlon 77ﬂ,~
. of- ‘the" Bankruptcy Act, as'‘now. constltuted or as: "§4ig’

 Section 77 may be hereafter amended, shall be filed by -~ . '

oL agalnst the Ra11road and, unless such petition shall
have "been dlsmlssed, nu111f1ed, stayed ‘or otherw1se S
rendered -ineffective’ (but then ionly so- long ‘as such stayfi
shall continue in force or such 1neffect1veness shall -
continue), all “the obllgatlons .of the Railroad under'
" this Agreement shall not have been (and shall not . con-
tinue to. have been) ‘duly assumed in wr1t1ng, pursuantyg .
to a court order or decree, by a trustee or trustees

" -appointed- (whether or not subject to- ratlflcatlon) in L

-.such proceedings in such manner that such obligations
. ~shall have the. same status as obllgatlons ‘incurred by
-~ such trustee or trustees, within 30 days after such -
‘appointment, if any, or 60 days after -such petition = .
' shall have been flled,;whlchever shall be earller- orp

o (d) any other proceedlngs shall be commenced by or-._
‘Uagalnst the Railroad for any relief under any bankruptcyj»f
‘or ‘insolvency. law, or law ‘relating to-the relief of R
~'debtors, read]ustments of 1ndebtedness, reorganlzatlons,f
" arrangements,. comp051tlons or extensions (other than . a-

-~ 'law which does not permit any readjustment of the indebt-
- edness ‘payable hereunder), and, unless such proceedings
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%shall have been dlsmlssed, nulllfied, stayed or other-”
. wise’ rendered 1neffect1ve (but then only so° long as’
“such stay shall ‘continue in"force ‘or such- 1neffect1ve—-
ness shall- contlnue), all the . obllgatlons of the Rarl— -
- road. under this. Agreement 'shall not have been " (and _
shall not continue to have. been) duly assumed. in Writ- .
flng, pursuant ‘to ‘a court: order ‘or decree, by a. trustee
- or trustees or recelver or rece1vers appornted (whether'
- or not: sub]ect to- ratlflcatlon) ‘for the Railroad or =
.;yifor its property in- ‘connection with any such proceed-f’
‘»flngs in such- -manner that such: obllgatlons shall have
' the same status as- obllgatlons incurred by 'such. trustee
o trustees or. receiver or- recelvers,'w1th1n 30" days
*jafter ‘such app01ntment, if -any, ‘or 60 days after such
. _'proceedlngs shall have been commenced, whlchever shall
:T;be earller- or . _ :

. (e) the Ra11road shall make or - suffer any unautho-'

"rlzed as51gnment ‘or: transfer of “this: Agreement or -any .
,A"rnterest herein or .any unauthorlzed transfer of the -
" rlght to posse551on of any un1t of the Equ1pment-*”f

_‘then at any t1me after the occurrence ‘of- such an- event of :
"default the- Vendor may, upon written notlce to the Rallroadj-
.and upon compllance w1th any. mandatory 1egal requ1rements :

- then in force and applicable to such action: by the Vendor,

‘declare . (hereinafter called a Declaration of Default) the o
entire indebtedness in. respect of the Purchase Price of the:
Equipment, together . w1th the interest ‘thereon then accrued,
~and unpaid, immediately due and payable, without further E
demand, and thereafter the aggregate of the unpaid balance
.of such indebtedness and interest shall bear interest from
the date of such Declaratlon of Default at the rate per

© annum spec1f1ed in Article 4 hereof as being appllcableﬂ

.~ .to amounts remaining unpaid after becoming due and payable,

' to the extent legally enforceable. - The Vendor shall there-~

upon be entitled to recover judgment for the entire unpald

balance of the’ 1ndebtedness in respect of the. Purchase

. Price of the Equipment so payable, with 1nterest as afore-
“said, . and to collect such Judgment out of any property of

the Rallroad wherever situated.  The Rallroad shall promptly f=
notify the Vendor of any ‘event whlch has come to its atten--:

tion which constitutes, or which. with' the giving of notlce.bfb“
and/or lapse of time could constltute, an event of default
.under thlS Agreement. : _

The Vendor may at its: electlon walve any such
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event of default and 1ts consequences and resc1nd ‘and -
“annul any Declaration of Default by notice to the Rail-
"road in writing to that effect, and thereupon ‘the respec-
tive rights of the parties shall be as they would have been
if no such event of default -had occurred and no Declaration
.of Default had been made. Notwithstanding the provisions
of this paragraph, -it is expressly understood and agreed

by the Railroad that time is of the essence of this Agree-
ment and that no such waiver, rescission or annulment -shall
extend to or affect any other or subseguent default or
.1mpa1r any rights or remedles consequent thereon.

ARTICLE 17.» Remedles; At any tlme durlnq ‘the -
continuance of a Declaration of Default,. the Vendor . :may,
subject to compllance with any mandatory legal require-

- ments then in force and applicable to the action to be.
taken by the Vendor, take or cause to be taken by its
agent or agents lmmedlate possession ‘of the Equipment, or
one or more of the units thereof, without 11ab111ty to
return to the Railroad any sums theretofore paid and free
from all claims whatsoever, except as hereinafter in this
Article 17 expressly provided, and may remove the same:
from possession and use of the Railroad or any other’ per—f
son and for such purpose’ may enter upon the Railroad's
‘premises or any other premises where. the Equ1pment may be
located and may use and employ in ‘connection with such
removal any supplies, services and aids and any available
trackage and other'facilities'or means Of the‘Raierad;

In case the Vendor shall demand possess1on of

" the Equipment pursuant to this Agreement and shall reason-" »
ably designate .a point or points upon the premises of the ﬂf“
Railroad for the delivery of the Equipment to the. Vendor,
the Railroad shall, at its own expense, forthwith and in

the usual manner (including, but not by way of limitation,
giving prompt telegraphic and written notice to the Asso-
ciation of American Railroads and all railroads to which

any part of the Equipment has been interchanged to return
the Eguipment so interchanged), cause (a) the Equipment.

to be moved to such point or points on its lines as shall

be designated. by the Vendor and shall there deliver the
Equipment or cause it to be delivered to the Vendor and

(b) the Equipment to be moved to such interchange point

or points.of the Rallroad as shall be designated by the
Vendor upon any sale, lease or other disposal of all or

~any part of the Equipment by the Vendor. At the option

of the Vendor, the Vendor may keep the Equipment on any



iof the lines or premlses of the Rallroad untll the Vendor:
‘shall ‘have’ leased, sold or. otherw1se dlsposed of the same,
~and for such purpose. the Railroad . -agrees. to. furnlsh, with-
- out charge for ‘rent or: storage, the necessary facilities
~-at ‘any point or po1nts selected by the Vendor reasonably
,convenlent ‘to” the Rallroad and, at ‘the Rallroad s risk,
. to permit’ 1nspectlon of’ the Egquipment by ‘the Vendor, the
uVendor ] representatlves and prospectlve purchasers and

" users. This’ agreement to deliver the Equ1pment and fur- -

nish facilities as hereinbefore, prov1ded is ‘of the essence
- of the agreement between the part1es, and, upon appllca— '

. tion to any court:of: ‘equity having jurisdiction in the -

;Jprem1ses, ‘the - Vendor shall be entitled to a ‘dectree aga1nst
the Rallroad requ1r1ng spec1f1c performance hereof . The -

Ra11road hereby expressly waives. any and all clalms o

-against ‘the Vendor and its agent or agents for. damages of . -

- whatever nature ‘in connect1on with any ‘retaking of any '
un1t of the Equlpment 1n any reasonable manner. ; "

R At any t1me durlng the contlnuance of a Decla~'v
ratlon of Default, ‘the’ Vendor - (after retaklng possessron»

of the" Equlpment as hereinbefore in this Article 17 pro—
‘vided) may at 1ts electlon and upon 'such notice as is’

’ *herelnafter set forth retain the Equ1pment in satisfac-

" tion of- the entlre 1ndebtedness in respect. of the Purchase-t

- Pr1ce of the Equlpment and make such- disposition thereof

as the Vendor shall deem’ f1t.; ertten notice of the a

o Vendor s'election to retain the ‘Equipment . shall be given”

to the Rallroad by telegram ‘or registered ma11, addressed:75

 as prov1ded in Article 21. hereof, and to any. other. persons

. to whom the law: may require notice,. w1th1n 30. days after
such Declarat1on of Default. In’ the event that the Vendory
. should elect to retain the Equipment and no objectlon 1s'¥.

- made thereto within" the 30-day. perlod described in ‘the

second prov1so below, -all -the Rallroad's rlghts in the.
Equipment - shall- thereupon terminate and-all payments made: :

"’ by the Railroad may be retained by the Vendor as compen-.

V‘sat1on for the use of the- Equlpment by “the’ Rallroad°'gro— o

vided, however, that if the Railroad, before ‘the expira- =:

tion" of the 30-day period descrlbed in the prov150 below; -

‘ should .pay or- cause to. be paid to the Vendor ‘the total fi-:-
~unpaid balance of the indebtedness in respect. of the. Pur= -

chase ‘Price of the Equipment, together with 1nterest i '

- thereon accrued and unpa1d and all other payments. due
‘under  this: Agreement as well as. expenses ‘of the Vendor _ -
in retaklng possession of, remov1ng and storlng the . Equ1p—;'4

ment and . the’ Vendor s. reasonable attorneys"fees, then 1n
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such event absolute rlght to the posse=31on of, title to
and property in the Equ1pment shall pass to and vest in
the Railrocad; provided, further, that if the Railroad or
any other'persons notified under the terms of this para-
- graph object in writing to the Vendor within 30 days from
the receipt of notice of the Vendor's election to retain
"the Equipment, then the Vendor may not so retain the-
Equipment, but shall sell, lease or otherwise dispose of
it or continue to hold it pending sale, lease or other
disposition as hereinafter provided or as may otherwise
be permltted by law. If the Vendor ‘shall have glven no
notice to retain as hereinabove. prov1ded or notice of
1ntent10n ‘to dispose of the Equipment in any other manner,
. it shall:be deemed to have elected to sell the Equipment
in accordance w1th the prov151ons of thls Artlcle 17.

- At any time durlng the contlnuance of a Declar—
ation of Default, the Vendor, with or without retaking
possession thereof, at its- élection and upon reasonable .
notice to the Rallroad and to: any other persons to whom
the law may requlre notice of the t1me and place, may sell’
the Equipment, of any unit thereof, free from any and all

- claims of the Railroad or any other party clalmlng from,

through or under the Railroad, at law or in equity, at

public or private sale and with.or without advertlsement

as the Vendor may determine; provided, however, that if,
‘prior to such sale and prior to the making of a contract for
such sale, the Railroad should tender full payment of the .
total unpaid balance of the indebtedness in respect of the
Purchase Price of the Equipment, together with interest
thereon accrued and-unpaid and all other payments due under
“this- Agreement as well as expenses of the Vendor in retaklng
possession of, removing, storing, holdlng and preparing the
'Equipment for, and otherwise arranging for, the sale and the
Vendor's reasonable attorneys' fees, then in such event
absolute right to the possession of, title to and property

in the Equipment shall pass to and vestoin,the Railroad.

The proceeds of such sale, less the attorneys fees and any
other expenses incurred by the Vendor. in retaking possession
of, removing, storing, holding, preparing for sale and selling
: the Equipment, shall be credited on the amount due to the -
Vendor under the prov151ons of th1s Aqreement '

Any sale hereunder may be held or conducted at such
place or places and - at such time or times as the Vendor may
specify, in one lot and as an entirety or in separate lots
and without the nece351ty of gatherlng at the place of sale
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‘ the property to be 's61d, and. 1n'genera1 in such manner as the
Vendor may determine. The Vendor or the Rallroad may bid for-
and become the purchaser of the Equipment, or any unit thereof,

so offered for sale. The Railroad ‘shall be given written
notice of such sale not less than ten days prlor thereto, by
~ telegram or reqlstered mdil addressed to the Railroad as
provided in Article 21 hereof.  If such sale 'shall be a
. private sale (which shall be deemed to mean only a sale where
an advertisement for bids has not been published in a newspaper
of general circulation or a sale’ where less than -40- rallroads
have been solicited in writing to submlt bldS),-lt shall be
subject to the’ right of the Railroad to purchase or provide a
purchaser,_w1th1n ten. days after notice of the proposed sale
price, at the same price offered by the intending purchaser or.
a better price.  In the ‘event that the Vendor shall be the
purchaser of the Equrpment, it shall not be accountable to
~ the Railroad (except to the extent of surplus money received
as hereinafter prov1ded in thlS Article 17), and 'in payment
of the purchase price therefor the Vendor shall be entitled
to have credited on account thereof all or any part of the
sums due to the Vendor from the Railroad hereunder. From and
after the date of any such sale, the Railroad ‘'shall pay to
the Vendor the per ‘diem interchange for each. unit of Equipment
- which shall not have been assembled, as hereinabove provided,
by the date of such sale for each day from the date of sich
sale to the date of”delivery t0'the Purchaser at“Such Sale;

Each and every power and remedy hereby spec1f1ca11y_‘
glven to the Vendor shall be in addition to every other power
and remedy hereby’ spec1f1ca11y given or now or hereafter
existing at law or in equ1ty, and each and every power-and
. remedy may be exercised from time to time and s1mu1taneously-
- and as often and in such order as may be deemed expedient by
the Vendor. All such powers and remedies shall be cumulative,
and the exercise of one shall not be deemed a waiver of the
right to exercise any other or others. No delay or omission .
of the Vendor in the exercise of any such power or remedy o
and no renewal or extension of any payments due hereunder
shall impair any such power or remedy or shall be construed
to be a waiver of any default or an acgquiescence therein.

Any extension of time for payment hereunder or other indul-
gence duly granted to the Railroad shall not otherwise alter
or affect the Vendor's rights or the Railroad's obligations
hereunder. The Vendor's acceptance of any payment after it
shall have become due hereunder shall not be deemed to alter
or affect the Railroad's obligations or the Vendor's rights
hereunder with respect to any subsequent oayments or default
therein. :



o S aft g . a: ns of money:reallzed by
,Vthe Vendor under the remedles here1n-prov1ded, ‘thereishall -

_,remaln ‘any- amount ‘due: to it- under ‘the: prov151ons of thlS
Agreement, the’ Rarlroad shall pay the amount of such ‘defi-
‘¢iency to the Vendor upon demand, together with the 1nterest

~ from ‘the date of such_ demand to the date of- payment by the-

" "Railroad at the rate per annum: set forth ‘in. ‘Article 4 hereof,”.
‘fappllcable to ‘amounts rema1n1ng ‘unpaid- after ‘becoming due and
payable. TIf the Railroad shall fail to pay‘such deficiency, -
the .Vendor may bring suit therefor and .shall be entitled to

3:recover a judgment therefor agalnst the ‘Railroad.  If; after

o surplus shall be pa1d to the Rallroad.-

,applylng as aforesald all- sums reallzed by the' Vendor, thereﬂffﬁ
shall remain a surplus in the possess1on of the Vendor, such-.y

The Rallroad w1ll pay all reasonable:expenses,

- 1nc1ud1ng attorneys' fees, incurred by’ the Vendor in: enforc-iif”'

. ing 'its’ remedles ‘'under the terms of thls Agreement.u In the v

event- that the Vendor shall br1ng any su1t ‘to enforce “any" of -
its r1ghts hereunder ‘and shall be entitled to- judgment then
in such suit the Vendor may recover reasonable expenses, - . & .
including attorneys"fees, and the amount thereof shall be L
: 1ncluded 1n such judgment. T RN AT ENEER

_ . The foregorng prov151ons of thls Art1c1e 17 are e
subject 1n all respects to- all mandatory legal requlrements c;.<
: at the tlme in’ force and appllcable thereto.fgfhg oo

o Artlcle 184 Appllcable State Laws.. Any provrslon
_of thls Agreement proh1b1ted by “any applicable law of any-

jUrlSdlCtlon (which: is not overridden by appllcable federal

law) shall as to such Jurlsdlctlon be ineffective, w1thout

modifying the remaining prov131ons of this’ Agreement : Where,i.

- however, the conflicting provisions of any such: appllcable
law may be waived, they are hereby waived by the Railroad:-.
to the full extent permitted by. law, it being. the . lntentlon

" 'of the partieés hereto ‘that this Agreement shall be deemed

- to be a condltlonal sale and enforced .as, such :

' Except as otherw1se prov1ded in: thls Agreement,
- the Railroad, to the full extent permitted by’ law, hereby .

- waives all statutory or other legal requlrements for any. -
notice of any k1nd notice of intention to take’ possession

" of or to- sell or lease the Equlpment, or any unit thereof, -

and any- other requ1rements as to the t1me, place and terms
‘of the sale or lease thereof, any other requirements with
respect to the enforcement of the Vendor's rights under -
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thls Agreement and any and all rights of redemptlon.iﬂ.ff;;u

," ARTICLE 19.. Recordlng., The Ra11road w111 cause ,
“this Agreement,vany a531gnments ereof and any’ amendments or
_supplements hereto .or thereto to be filed and . recorded ‘with

,'vthe Interstate Commerce Comm1ss1on 1n accordance with- Sectlon
" 20ciof" ‘the Interstate Commerce ' Act, ‘and’ the’ Ra11road will

from time ‘to time do and perform: any '’ other" act ‘and ‘will exe=

'hvcute,'acknowledge, dellver, file, reglster, dep051t .and

record any. ‘and all further 'instruments: requlred by ‘law or-
reasonably requested by - the Vendor for:the. purpose "of proper
protection, to the satisfaction. of counsel for the Vendor, of

- its title to ‘the Equlpment and . 1ts rights. under this Agree-.
. ment or for the purpose .of carrying out the ‘intention of ‘this
"jAgreement-'and ‘the Railroad will promptly furnish to ‘the

_Vendor cert1f1cates or other- ev1dence of such’ f111ng, regls4?“
terlng, dep051t1ng and recordlng satlsfactory to the Vendor.f

- T ARTICLE 20., Payment of Expenses. The Ra11road \
_w111 pay all reasonable costs’ and expenses- (other ‘than: the.ﬁ
fees and expenses of - counsel ‘for the. Bullder) 1nc1dent to
this Agreement ‘and the" flrst a351gnment of this: Aqreement
,(1nc1ud1ng the fees ‘and’ expenses of an agent, if the- f1rst'
.aSSIgnee is an agent), and’ any 1nstrument supplemental or - .
Zrelated hereto or. thereto, 1nc1ud1ng all- fees-and expenses of-_;,
counsel-for .the first~ ass1gnee ‘of this Agreement and. for any
B party . acqulrlng 1nterests in such f1rst a551qnment, ‘and all. B
' -reasonable costs and expenses "in connectlon with the’ transfer’
by any party of 1nterests acquired 1n such fltst as51gnment '

, ARTICLE 21. Obllgatlons of Guarantor.ﬂ The Guaran-ijﬂ
tor, for value received; ‘hereby unconditionally. guarantees to. . -

~the Vendor by endorsement (through its execution hereof) the o
' due and punctual payment of that portion of the Purchase Price’

of the Equipment payable pursuant to subparadgraph (b) of the'
third paragraph of Article 4 hereof and interest thereon, and

- ~the due and punctual performance of all obllgatlons of the ' S
‘'Railroad under this Agreement and uncondltlonally guarantees to

“the Vendor that all sums payable by the Railroad under this -

Z,Agreement (except for the sums: payable: by the Railroad PurSuant““zi_‘“

" to subparagraph (a) of the third .paragraph of Article 4. .
‘hereof), will be promptly’ paid when due, together with 1nter-_-

est thereon as herein ‘provided, whether at stated maturity or,y:_:'

- by declaratlon or otherwise, and in case. of .default by the .
Rallroad in ‘any such obligations or. payments the Guarantor - °

agrees punctually to. perform or pay the same, 1rrespect1ve ofg‘ ;:5'”

'~ any enforcement against the Rallroad of any of the rlghts of
the Vendor hereunder.---~ _ . :



”rhereunder shall be’ uncond1tional (a,d shall:,ot?befsubjeCt“to'ff7’*

- any defense, setoff,- counterclalm or recoupment whatsoever), -

. irrespective of ‘the genurneness, va11d1ty, regularity or’ -
.enforceability of this Agreement or any other 01rcumstance5f7
which mlght otherw1se constitute a legal or- equrtable dls-s--
vcharge of ‘a surety-or: guarantor ‘and- 1rrespect1ve of.any . o
.c1rcumstances which mlght otherwise 'limit“the" recourse of the} :
Vendor - to 'the Railroad. ‘The.Guarantor hereby waives- dlllgence,‘
presentment .demand of payment, protest, ‘any notice ‘of ‘any” -

.. assignment. hereof 'in whole or "in- part -or of any default here-

" -under .and all notices with respect to ‘this . Agreement and- all
demands whatsoever ‘hereunder. No- walver ~by-the Vendor of any -

. of. 1ts rlghts hereunder and: no - action: by the Vendor to enforce,-rf”

L any: of: its- rlghts hereunder or’ failure to. take;, or delay in"
- “taking, ‘any such action ‘shall affect the obllgatlons of the

'Q{Z;Guarantor hereunder. f“:;l..~-

: In the event that the Guarantor shall make any pay—‘

ments to ‘the- Vendor on account of its guaranty hereunder, the:
Guarantor hereby covenants and agrees that it shall not acqu1re
any rights, by subrogatlon or.’ otherwrse, against: the’ ‘Railroad E

- or with respect to any of the units of the Equipment by reason_'
~of such payments, all such rrghts belng hereby 1rrevocab1y :

- - released, discharged: and waived: by the Guarantor**prov1ded,
" however, ‘that after the’ payment by the Guarantor to the Vendor
of all sums- payable under this Aqreement, the: Guarantor shall,
.. by subrogation, be entitled to the rlghts of the Vendor agalnstfv
_the Rallroad by reason of such payment. . e

ARTICLE 22, Notrce.. Any notice. hereunder toj;ﬁ
any of the partles de51gnated below shall be’ ‘deemed: to be .-
: properly served if delivered or mailed to it at its chief o
‘place of bu51ness at the follow1ng spec1f1ed addresses-

(a) to the Rallroad, at 702 Fort Worth Club Post o
Offlce Box 943, Fort Worth Texas 76101, attentlon
Vice Pres1dent : o e :

. {b) to ‘the Burlder, at its'addressfspecified in .
“Item 1 of Schedule A hereto,;; S fﬁv*i"- . T
, (c) “to any a551gnee of - the Vendor or of the Rall—’
. road, at such address as may have ‘been furnlshed in.

wr1t1ng to each of the other’ partles hereto by such
a551gnee, and ,' ‘ _

(d) to the Guarantor, at 176 East"Eifth‘Street,,gt.



.»,Vlce Pre81dent--F1nance;fi

Paul Mlnnesota 55101, atten"

-Vfor at such other address as may have been furnlshed in wrrtlng
-by such party to the other partles to thlS Agreement.~::- :

o ARTICLE 23 Artlcle Headlng, Effect and’ Mod1f1cat10n o
‘of Agreement. All artlcle headlngs are inserted for-convenience
only and. shall not affect any constructlon or 1nterpretat10n of

fthls Agreement. *;,‘ S

LT ",‘5 Thxs Agreement, 1nc1ud1ng the Schedules hereto, exclu- B
‘»51ve1y states the rlghts -of “the Vendor - and the Railroad with:

' respect to’ the" Equlpment and" supersedes all other agreements,'

-, oral-or- ‘written, with: respect ‘to. the- Equlpment.: ‘No ‘variation
~..or. mod1f1cat10n of ‘this Agreement ‘and’'no.waiveér of ‘any of its

. provisions or: condltlons shall be valid unless in writing and -
srgned by duly authorlzed offlcers of the Vendor and the Rall-’ .

. road

= ARTICLE 24 Law Governlng. The Rallroad warrants ”v;+f1”

-that its. chief. place of ‘business’ and its’ chlef executive.
offices are located: ‘in"the .state spe01f1ed in clause (a) ..
of Article 22 hereof - The Guarantor ‘warrants that -its chief:
. place of business and its. chief executive’ offices are. 1ocated
in the state spec1f1ed in: clause "(d) of" Artlcle 22 hereof.
The terms of this" Agreement and- all r1ghts and obllgatlons
hereundershall be governed by the laws of Texas-lprov1ded,}
however, .that the parties shall be entitled to-all rights

- conferred by Sect1on 20c of the Interstate ‘Commerce Act and;z
- -such additional rlghts arising out of the filing, recording o
-or deposit hereof, if any, and of any a551gnment hereof as '
shall be conferred’ by the laws of the several Jurlsdlctlons
.in which this Agreement or any assrgnment_hereof shall bé

'-~f11ed recorded or dep081ted

_ ARTICLE 25 Execut1on. Although thls Agreement is o
jdated for convenlence, as’ of the date first: set forth above,
- “the actual date’ or .dates of ‘execution hereof’ by the partles"
'*jhereto is or are,. respectlvely, the date or dates stated in-.

'ﬁthe acknowledgments hereto annexed ‘ : , :

CIN WITNESS WHEREOF,‘the partles hereto, each pur—'ﬂ
suant to due corporate authorlty, have caused this instrument
to be executed in thelr respectlve corporate names by thelr_v‘
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offlcers, thereunto duly authorlzed, and thelr respectlve
corporate seals ‘to be hereunto afflxed duly attested, all"
of the date f1rst above wrltten.v : 5

,;,[gjtFORT WORTH AND. DENVER RAILWAY?”
S ;COMPANY, ,_en,“_

| _-'bY

T Vice president |

Ass1stant a::::nl-p:yYFF;'f‘“'””"“”“””
L remnmanv?.

* ACF INDUSTRIES, INCORPORATED, -

_-ICorporate Seall . by .

e “Vice President .

'ffaaugpiucfbn‘ﬁonTashﬁixncgyas-‘

e Sy

Vice Pres1dent-——F1 ance .. S



‘ STATE OF MINNESOTA ) R
B e ss..]“ '
- COUNTY OF RAMSEY, ,?L7’

?'75 before

On thlSdZ?zf day of‘

:f_dfme personally appeared ’fpanbk; f} (3@7L&{1 to me-;‘

Va_’personally known, who, be1ng by me duly sworn, says that

h’5:he is a V1ce Pre51dent of FORT WORTH AND DENVER RAILWAY

' ”1TCOMPANY that one of the seals afflxed to the forego1ng

fdlnstrument is the corporate seal of sa1d corporatlon,_thatep
said 1nstrument was 51gned and sealed on behalf of sald,

'corporat1on by authorlty of 1ts Board of D1rectors and he.7
' acknowledged that the executlon of the fore901ng 1nstrument

was the free act and deed of sald corporat1o ;_Z{,'

‘[Notarial Seall -

- My Commission expires = - r‘vf*”'fftlh»,_@i,-.v5.;53_'



STATE OF NEW YORK,.)_" o
0] ss..; '
COUNTY OF NEW YORK ) '

On thlS 02\3 day g)wu;y /776’ before_

me personally appeared 'f VV VV VV&SON ﬂj< to me'
'_‘ personally known,vwho, belng by me. duly sworn, says that

he 1s a V1ce Pres1dent of ACF INDUSTRIES INCORPORATED thatfj

one of the seals aff1xed to the foreg01ng 1nstrument 1s the o

corporate seal of Sald corporatlon, that sa1d 1nstrument was:

51gned and sealed on behalf of sa1d corporat1on by authorlty '

‘ of 1ts Board of D1rectors and he acknowledged that the execu-“

tlon of the fore901ng 1nstrument was the free act and deed of'

. 4nsa1d.corporat10n._fJ'“

 netirial sean S

o My Comm1551on eXPIIESNOUmYP%HCSmmoH%wYmk;_:,x;w“g.;-
i No. 30-7917803 ) o
; Qualified in Nassau County
Certificate filed in New York County .- . . = . .-
Commnsmon Expxres ‘March 30; 1975 S e



‘ STATE OF MINNESOTA ) :
Sy ss..,jf
COUNTY OF RAMSEY, ),

“on thlslqté‘day of MO ' y ??75/before
'me personally appeared f;;:ztw'&: %4 <304{?LE; _a}_to me'ﬂ

1fnfpersonally known, who, belng by. me duly sworn, says that

"he 1s a V1ce Pre51dent of BURLINGTON NORTHERN INC., that ”

‘.one of the seals,afflxed to the fore901ng 1nstrument 1s

: fﬂ' the corporate seal of sa1d corporatlon,'that sa1d 1nstru- .'

-ment was 51gned and sealed on behalf of sa1d corporatlon c

.'by authorlty of 1ts Board of D1rectors and he acknowledged o

‘that the executlon of the fore901ng 1nstrument was the freeh-

act 'and deed of sa1d corporatlon. _ff

Notary Pub.lc Ramsey G

~ [Notarial Seal]
s _— Wy Commission Expl[eS pnl 30 1977

My Commission expires:



Item 1l:

~ Item fo

Item 3:

SCHEDULE A

ACF Industries, Jncorpqrated;dajﬁew Jersey'corpcrae-
tion, 750_Third Avenue, New York, New York 10017.

January 31, 1975.

AThe Bullder warrants that the- Equ1pment w111 be

built in accordance w1th the Spec1f1cat10ns and

standards and requlrements set forth in Artlcle 2 of'

the Cond1t10na1 Sale Agreement to wh1ch this Sched-
'ule A 1s attached (herelnafter called the Agreement)

‘and warrants that the Equ1pment w1ll be free from

defects 1n materlal (except as . to spec1a1t1es 1ncor—
porated thereln wh1ch were spec1f1ed or supplled by
the Rallroad and not manufactured by the Bullder)
and workmanshlp under normal use and serv1ce, the
Builder's- obllgatlon under th1s Item 3 belng 11m1ted d
to mak1ng good ‘at-.its plant.any part or parts ot_any’

unit of the-Equipmentvwhichishall, within one year

_after the del1very of such un1t to the Rallroad be‘r

returned to the Bullder w1th transportatlon chargeS"
prepaid and which such Builder's examlnatlon shall
disclose to its satisfaction to have been thus

defective.

The foregoing warranty of the Builder is -



expresslyy1n 11eu of all other warrantles, express

'Or 1mplled 1nclud1ng any 1mp11ed warranty ‘of

| merchantablllty or f1tness for a partlcular pur—:

'QASE, and of all other obllgatlons or. 11ab111-h

't7ft1es on: the part of the Bullder, except for 1ts

fobllgatlons under Artlcles 2 3 4 and 14 of the

"4MAgreement, and the Bullder nelther assumes nor

'u‘authorlzes any person to assume for 1t any other

;11ab111ty 1n connectlon w1th the constructlon and

fqdellvery of the Egu1pment, except as aforesald
S The Bu1lder further agrees w1th the Rallroad
that ne1ther the 1nspect10n as prov1ded 1n Art1clehd
f 23 of the Agreement, nor any examlnatlon, nor the |
nacceptance of any unlts of the Equ1pment as pro—;dl:
'v1ded 1n sa1d Artxcle 3 shall be deemed a walver—
'or a mod1f1cat1on by the Rallroad of any of 1ts

;rlghts under thls Item 3
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S AGREEMENT ANDrASSIGNMENT dated ‘as- of. .
-*‘fNovember 15, 1974 between THE FORT WORTH o
. &'NATIONAL BANK actlng as Agent under a. Finance
‘*»Agreement dated as of ‘the date’ hereof ‘(herein-
after called ‘the Finance- Agreement) (said © =
‘Agent, SO act1ng, be1ng herelnafter .called the .
. 'Assignee), and the corporatlon named at the
.~ foot hereof) (such corporation belng hereln-'
*‘after called the Bullder) B :

o I WHEREAS the Bullder, FORT WORTH AND DENVER RAILWAY
' COMPANY (herelnafter called ‘the Railroad) and BURLINGTON - '
NORTHERN INC., as guarantor, have entered into a Cond1t10nal

' .sale Agreement dated "as “of the’ date hereof (here1nafter_ -

: called ‘the Cond1t1onal Sale Agreement), covering the construc—>
- tion,‘sale" and: dellvery, on the - condltlons therein set forth

- .by the ‘Builder, severally, and. the: purchase by the Railroad

- of the railroad equipment described in-Schedule B to the Con—.
~ditional Sale Agreement (sald equ1pment be1ng herelnafter
-called the Equlpment),_j};_ :

NOW THEREFORE THIS AGREEMENT AND ASSIGNMENT

"r(herelnafter called this ‘Assignment) " WITNESSETH-- That in.

con51derat1on of. the sum ‘of One Dollar ($1 00) and other

- .good and valuable con51derat1on pald by the Assignee to

- the Bullder, the rece1pt of which is hereby- acknowledged 'ff4
as well’ as of the mutual covenants hereln contalned-"' R

. SECTION 1. The Builder hereby ass1gns, transfers'

and sets over ‘unto the Ass1gnee,_1ts successors and ass1gns.T:J"

(a) all the right, title . and 1nterest of the = : :
~Bu11der in and to. each unit of the Equ1pment when and "~~~ -

- as severally delivered to and accepted by the- Railroad,
subject to payment by the Assignee to the Builder of =
" . the amount requ1red to be paid under Sect1on 4 hereof-*”

(b) all the rlght, t1t1e and 1nterest of the Bullderf_

- in and to the Conditional Sale Agreement (except the = = -
‘right to- construct and deliver the- Equ1pment ‘and the‘
right to receive the payments spec1f1ed in the third
paragraph of Article 3 thereof and in- subparagraph .
(a) of the third paragraph of Artice 4 thereof and the .
last paragraph of Article 15 thereof and relmbursements
for taxes paid or incurred by the ‘Builder as ‘provided-
in- Art1cle 5 thereof), and 1n and to any and all amounts



, ~;wh1ch may be or become due or o¥ ng byn hegRallroad to;y.‘
© % _the. Builder under ‘the- Cond1t10na1 .Sale" Agreement ‘in
"l3respect of . the Purchase Price” (as defined: in the Condl—
“tlonal Sale Agreement) of the Equlpment and’ 1nterest
thereon, and in and to any ‘otheér " ‘sums - becomlng due:
from the Rallroad under the Condltlonal Sale Agreement,
-'other than those herelnabove excluded- and

T (c) except as 11m1ted by subparagraph (b)
'fhereof all the Builder's rlghts, powers, . pr1v-

: 1leges -and remedles under the Cond1t10na1 Sale
‘Agreement, u;_v' SRR o

j.of the fallure of the Rallroad to make any of the payments

l“.prov1ded ‘for ‘in, or otherw1se to comply with, . -any of. the~"'

'~ provisions of the Conditional Sale’ Agreement; prov1ded
"however, that this. A551gnment shall ‘not- subject the Ass1gnee
to, or transfer, or-pass,’or in’ any’ way- affect or mod1fy,'.

- the 11ab111ty of the Builder to construct-and deliver the'
’Equrpment in accordance with the Condltlonal Sale Agreement
or with respect to.its obllgatlons contalned or referred

to in Article 14 of the Conditional Sale. Agreement, "Or relleve_-’

the’ Railroad from 1ts obllgatlons to the: Bu1lder contalned
- or referred to in’ Artlcles 2, 3, 4, 5,. 13, 14 and 15 of
- the Conditional Sale Agreement, it be1ng understood ‘and
agreed that, notwithstanding this’ A551gnment 'or -any subse-
-quent assignment pursuant to the provisions of Artlcle 15
of the Conditional Sale Agreement, all obligations of the
Builder to the. Railroad with respect to the Builder's Equ1p-~
- ment shall be and remain .enforceable by the Ra11road its
successors and assigns, ‘against and only against the Bu1lder.
.In furtherance of the foregoing. assignment and transfer, -
the Bullder hereby authorizes and empowers the As51gnee,_ﬁ
‘in the’ Ass1gnee s own’ name or in the name of the: A531gnee s.
nominee, or in the name of and as attorney hereby irrevoc-
. ably constituted for the Builder, to ask, demand, sue for,.“
collect, receive and enforce any and all ‘sums- to. which- the;
. Assignee is or may become entitled under this’ Assignment "
and- to ask, demand, sue for and enforce compllance ‘by .the
‘Railroad w1th the terms and agreements on its part to be '
_ performed under the Conditional Sale Agreement, but at the
~expense and 11ab111ty and for .the sole beneflt of the o
Ass1gnee.- : y : = : '

: SECTION 2 The Bullder agrees that 1t shall AR
construct the Equrpment 1n full accordance w1th the- Condl- ;



~gt10nal Sale Agreement and w1ll de11ver the same upon comple—’

-‘-?tlon to- the Railroad in accordance ‘with. ‘the” provisions  of
~+ the Cohditional Salé Agreement; and- that, notw1thstand1ng

“thls As51gnment, it w111 perform and fully comply with" each
" of and all the covenants and condltlons of the- Condltlonal

'A,Sale Agreement set forth to be performed and complied w1th

- 'by the’ Builder. - ‘The’ Bullder further- agrees ‘that it will™ o
.‘warrant .to the Ass1gnee and the’ Rallroad that' at the tlme;;v,v
of delivery. of " each- unit’ of the Equlpment under the Cond1---

i tional ‘Sale Agreement it “had legal title to- such:-unit. and’

good and lawful r1ght to sell such unit and: that title to.
'such unit was’ free of-all’ clalms,_llens, securlty 1nterests
and other encumbrances (other than those created by the

r’ff'Condltlonal ‘Sale Agreement); and the Builder' further agrees .
. that it will defend the- t1t1e to each unit of its Equlpment

’~aga1nst the demands of“all persons whomsoever based on clalms-
_or1g1nat1ng prior to: ‘the dellvery of such- un1t by the Builder
under the Conditional’ Sale Agreement;-all" -subject, however., -
to the prov151ons of the Conditional Sale’ ‘Agreement and the

'A”rlghts of 'the Railroad thereunder. The Builder will not"

.deliver any of the: Equlpment to the Railroad. under - the" Condl—' g
tional Sale Agreement until“the filings and" recordatlons ,' T
" referred to in Article 19 of. the Conditional Sale Agreement .
have been effected (the Builder and 1ts ‘counsel’ be1ng entltled .
to rely on adv1ce from the Railroad- or. spec1al counsel for

the. Ass1gnee that such f111ngs and: recordatlons have been -

effected), prov1ded "however, the" Bu1lder ‘may- perm1t tempo~ :
rary use of such- Equipment pursuant to an- agreement in writ-. -
ing ‘between the Builder and the. Rallroad flled 1n the manner
'prov1ded 1n sa1d Art1c1e 19 o - o -

SECTION 3. The Bullder agrees w1th the Ass1gnee-?:

h-fthat in any .suit, proceeding or ‘action brought by the. Assignee “;

eunder the Conditional Sale Agreement for any. 1nstalment of,

or interest on, ‘indebtedness in respect of the. Purchase .
Price of the Equipment or to enforce any provision: of the,
‘Conditional Sale Agreeméent, the Builder will indemnify, -
protect and hold harmless the Assignee from and against all
~expense, loss or damage suffered by reason of ‘any defense,.
setoff, counterclaim or. recoupment whatsoever of the Railroad
arising out of a breach by the Builder of -any obllgatlon w1th
-respect ‘to such Bullder s Equlpment or. the manufacture, con-
struction, delivery or warranty thereof; or by reason of any

defense, setoff, counterclaim or recoupment whatsoever. arlslng'" B

by reason of any other indebtedness or liability at any"

time owing to the Railroad by the Builder. The Builder's
obllgatlon so to indemnify, protect and hold harmless the "
Assignee is conditional upon (a) the Assignee's timely motion
‘or other appropriate action, on the basis of Article 15 of



_the Condltlonal Sale Agreement, ‘to strlke any defense, set-'
off, counterclalm or recoupment asserted by the Rallroad
’_1n any such suit," proceedlng ‘or actlon and-” (b) 1f the- court

" or ‘other body having 3ur15d1ct10n in such" su1t, proceedlng
"~ or-action denles such motion or other action and accepts
_such’ defense, ‘setoff, ‘counterclaim or recoupment as-a triable
.. issue in such suit,. proceedlng or’ actlon, the Assignee's

" prompt notlflcatlon to the ‘Builder of the asserted defense,
. setoff, counterclalm or recoupment and’ the Ass1gnee s ‘giving
"the Bullder ‘the -right, at the Builder's expense, to:com- . -
. promise,’ settle or defend- agalnst such defense, setoff,.g
-counterclalm or recoupment. SRR .

T . Except ‘in cases of artlcles or materlals spec1f1ed
by the. ‘Railroad: and. not’ manufactured by the Bullder ‘and in-

:‘cases of desrgns,,systems, processes, formulae or- comb1na-*75
-'tions spec1f1ed ‘by “the ‘Railroad ‘and not’ developed or: purported o

- to be developed by ‘the Bullder, the ‘Builder agrees; except
as otherw1se spec1f1cally prov1ded in Schedule Ato: ‘the Condi-
tional sale"’ Agreement, to. 1ndemn1fy, protect and hold harmless
the Assignee from and. agalnst any. ‘and all 11ab111ty, claims; =
costs, charges. and expenses, 1nc1ud1ng royalty payments and
counsel fees, in“any manner imposed upon or accrulng against
the Ass1gnee or 'its assigns because of. the use in or about
the constructlon or: operatlon of any of the’ Egu1pment of -
any des1gn, system, process;, formula, comblnatlon, artlcle
or material which 1nfr1nges or is clalmed to 1nfr1nge on
- any patent ‘or other: right. The A551gnee w1ll dgive prompt .
notice to the Builder of any such liability" or claim actually
-known to the A331gnee and will’ give the Builder the rlght,--i
at the Builder's expense, to compromlse, settle or defend
- against such claim: The Builder agrees that any amounts
'payable to it by the Railroad with respect to its Equipment,
‘with the exception of amounts payable. pursuant’to subparagraph.
(a) of the third paragraph of Article 4 of the Conditional.
- Sale Agreement, whether pursuant to the Condltlonal Sale |

. Agreement or otherwise, not hereby assigned-to the A551gnee,.__<fﬁrh"

"'shall not be secured by any lien, charge or securlty 1nterest -
upon the Equlpment or"any unit thereof. e Lo

A . SECTION 4 The A551gnee, on- each C1051ng Date
fixed as provided in Article 4 of 'the Cond1t10na1 Sale
Agreement with- respect to a Group (as defined in said Artlcle
- 4) of the: Egulpment, shall pay to the Builder: (subject to

, the prov151ons of the last paragraph of this Section 4)

- an amount "equal to the portion of the Purchase Price of -

the Equipment which, under the terms-of said Article 4,

is payable in 1nstalments, provided that there shall have_



i
L
[

been de11vered to the A551qnee,‘as prov1ded 1n Artlcle 15

 of the Conditional Sale Agreement, at least five ‘business
" days (as defined in said Article 4) .prior to 'such Closing

Date, the following documents, in form and substance satis- . -

S factory to it and to its special counsel hereinafter mentloned,g

in such number of" counterparts as: may be reasonably requested
by sa1d spec1a1 counsel. : . _

(a) A b111 of sale from the Bullder to the A531gnee .
transferrlng to. the Ass1gnee securlty title to the units o
of the- Equlpment in suach Group, warrant1ng to the Assignee .

_fand to the Railroad:that’ at the time ‘of delivery of such
..units under ‘the Cond1t10na1 Sale Agreement the "Builder
. 'had legal. t1t1e to such units'and good ‘and lawful right
to sell such units and.that title to such units was
free of all clalms, liens, ‘security.’ 1nterests and other
- encumbrances (other than those created by -the Condltlonal'
' Sale Agreement), and- covenantlng to- defend the. title to-
such units" agalnst the demands. of all persons whomsoever
based on claims originating prior’ to ‘the del1very of
. such units by the Bu11der under the Cond1t10na1 Sale[7~
Agreement- T .

. (b) A Pertlflcate or: Certlflcates of Acceptance -
. with respect to ‘the units of the Equlpment in.such . s .
n'Group as - contemplated by Artlcle 3 of the Condlt1ona1 o
Sale Agreement'” S . S

(c) ‘An’ 1nv01ce of the Bullder for the unlts of
':the Equ1pment in .such ‘Group accompanled by or" hav1ng N
endorsed theréon a certification by the Railroad as
to the correctness of the pr1ces of such un1ts" N

(d) An oplnlon of Messrs. Cravath Swalne & Moore,~‘
dated as of such: Clos1ng Date, who are  acting..as. spec1a1 .
counsel for the Assignee and the Investors named in the.-

Finance Agreement, stating that (i) the Finance Agreement,..

assuming due authorization, execution and delivery by
such Investors, has been duly authorized, executed and
delivered and is a legal, valid and binding instrument -
(ii) the. Conditional Sale Agreement has been duly autho-
rized, executed and delivered by ‘the Railroad, the °
- Guarantor and the Builder and is a ‘legal, valld and -
-~ binding instrument enforceable against the Railroad, the
Guarantor and the Builder in accordance with its terms,»'
. (iii) “this Assignment has been duly authorized, ‘executed.
- and dellvered by the Bullder and the Ass1gnee and is a - -



legal, valld and b1nd1ng 1nstrument enforceable
. against’ the Builder 4dn - accordance with its- terms,
(iv) the Assignee: is’ vested w1th all the rights;
‘At1tles, 1nterests, powers "and pr1v1leges purported
to be’ ass1gned to it by this’ A331gnment, (v) securlty
tltle to ‘the un1ts of the Equlpment .in-such Group'is
va11d1y vested  in ‘the Assignee. and t1tle to: such unlts,'
at the time of dellvery thereof to ‘the Ra11road under
the - Cond1t10na1 Sale Agreement,_was ‘free from all :
clalms, llens, secur1ty interests. and other encum-
brances (other than those ‘created by ‘the: Cond1t10na1
. Sale Agreement), (v1) ‘no approval of ‘the Interstate

VﬂCommerce Comm1551on or .any other governmental

"authorlty is necessary for the valid- executlon and

dellvery of ‘the Finance Agreéement, the ‘Conditional:

Sale- Agreement or this Assignment, or if ‘any such

~authority is: ‘necessary, it has: been obtalned (v11)

the Conditional Sale Agreement and ‘this~ A551gnment

“have been duly flled ‘and ‘recorded’ ‘with'-the" Intér-- e

State Commerce Commission in accordance ‘with Sec-'ﬁ"”"

tion - 20c of the Interstate Commerce Act and no other

f111ng or recordation is: necessary for the protec-’
“tion: of the rlghts of the Ass1gnee Ain any state of

_,the Unlted States of America“or .in__the: D1str1ct of.
gColumbla and (viii) registration of the. Conditional™

© Sale Agreement, thls Assignment or any certlflcateS'_

- of" 1nterest dellvered pursuant: to. the ‘Finance ‘Agree=""- . -
‘ment 1s not requlred under the. Secur1t1es Act of

1933, 'as amended, and qualification.of an:. 1ndenture

with respect thereto is not requlred under the

Trust Indenture Act of 1939, ‘as amended;  and’ such

. opinion shall also cover such other matters as may VV-
- reasonably be requested by the As51gnee or any such

Investors,

T (e} An oplnlon of counsel, dated as of such C1031ng‘
-Date, (i) .for-the ‘Railroad, to the- effect set forth in
¢lauses (1), (11), (iii), (wvi) ‘and - (v11) of subparagraph
(d) above and (ii) for the Guarantor to the effect set-
“forth in clause (ii) of subparagraph (d) above (said ,
‘counsel,-ln renderlng such opinion, being permltted to

" assume due authorlzatlon, -execution and delivery by paré,y”

t1es thereto other than the Railroad or the Guarantor,

as ‘the case may be) and stating that the Railroad or the".'-

Guarantor, as the case may be, is a duly organized and
?ex1st1ng corporation in good standing under .the laws of
. its jurisdiction of,1ncorporat10n and has the power . and



"

_-authorlty to own 1ts propertles and to carry on 1ts bus-' A
ulness as now conducted- _ _ 4 :

v (f) An oplnlon of counsel for the Bullder, dated
. as of ‘such- Closing Date, to the effect set’ forth.in
f:clauses (iv)-and ‘(v) of subparagraph (d) above ' in
respect of the-’ Equipment and stating that" (i) the‘ _
‘Builder is.a duly organlzed -and- existing corporatlon
. in.good ‘standing-under the laws of its  jurisdiction -
of . incorporation and has the power ‘and - authority to
-~ own its propertles and to carry on - 1ts business:as
s now conducted (ii) the Conditional Sale. Agreement
" 'has been duly authorlzed, executed -and dellvered by
- - the. Builder and ‘is'a legal-and valid "instrument’
. 'binding- upon the. Bullder and enforceable agalnst
©.. - the Builder in accordance with its terms and’ (111)
- this’ A851gnment ‘has been duly authorlzed, executed
~ * 'and ‘delivered by the Builder and is‘a legal’ ‘and;’
‘;valld 1nstrument b1nd1ng upon the Bullder- and

o (g) A recelpt from the. Bullder for any payment L

'“g;(other than the’ ‘payment be1ng made by the As51gnee.:vp->

. ‘pursuant to the first paragraph of ‘this Section 4)-
" ‘required 'to’be made on such Closing’ Date to - the
_ Builder. w1th respect t6 the- Egulpment, unless such
;‘payment ‘is made’ by ‘the A551gnee ‘with funds furnlshed e
-ﬁto 1t for that purpose by the Ra11road . .v'f

In glv1ng the oplnlons spec1f1ed 1n subparagraphs.;

’4;<(a), (e) and- (£f) of this Section 4, counsel- may guallfy any~i.y
~ .opinion to the effect that any agreement is ‘a: legal, Valld_“uﬁ

and binding instrument enforceable in accordance with ‘its

~ ‘terms by & general reference to limitations as to enforce- i
" ‘ability imposed by bankruptcy,.lnsolvency, reorganlzatlon,

moratorium or other similar laws affecting the enforcement"
" of creditors’ rights generally. In giving the opinion spec—'
ified in said subparagraphs (d) and (e), counsel may rely
. on the opinion of counsel for the Builder as' to authoriza-
tion, execution and delivery. by the Builder of the documents .
executed by the Builder and as to title to the Builder's
Equ1pment at the time of dellvery thereof under the Condlfy
tional Sale Agreement- in-giving the opinion spec1f1ed in ©
'said subparagraph: (d), counsel may rely as- to any matter . -
~governed by the law of any jurlsdlctlon other than New York
‘or the United States, on the opinion of- counsel. for such
Builder or the oplnlon of counsel for the Rallroad as to -
-vsuch matter. o : . :



Do The obllgatlon of the Ass1gnee hereunder to make
"payment for any Group of ‘the Equ1pment is- hereby expressly
condltloned upon “the Ass1gnee s hav1ng on’ dep051t, pursuant.
to. the terms of the 'Finance Agreement, suff1c1ent funds = -
.avallable thereunder to. make ‘such payment. “The Ass1gnee

- shall . not be" obllgated to make payment at any- time after

- the commencement ‘of any proceedlngs specified in clause

(c) ‘or (d) of Artlcle 16 of the Conditional -Sale: Agreement
~or if an event of default, or any event which with the lapse
- of t1me and/or -demand prov1ded for .in“"the Conditional Sale

- Agreement could constitute an event of default, shall have
;occurred and be ‘continuing under the Conditional Sale ‘Agree-
" ment. " In the event that the A551gnee shall not make any such
'payment,vthe Ass1gnee ‘shall Teassign: ‘to the Bu1lder, ‘without

. recourse to the: Assignee, all-right, title ‘and interést of the

" Assignee in and to the units of the Equlpment ‘with ‘respect .
to whlch payment has not been made by the A551gnee.r

S SECTION 5. The As31gnee may a551gn all or- any" of'
its rlghts under the Cond1t10na1 Sale Agreement, 1nc1ud1ng
the ‘right: to receive -any payments’ ‘due or to- become due to-

it from the: Ra11road thereunder.' In the event of any such
ass1gnment any such’subsequent or successive: assignee: or*'--v
. assignees shall, to the éxtent of such a851gnment, enJoy

- all the rights and pr1v1leges ‘and be - subject to all the
1fobllgat10ns of the A551gnee hereunder.v,-'

SECTION 6. The Bu1lder hereby°37

_ (a) represents and warrants to the As51gnee, 1tsf
‘successors and assigns, that the Conditional Sale-
' Agreement was duly authorized by it and lawfully
~executed and delivered by it for a valid con51dera—,f
tion, that, assuming due authorization, executlon'_
and delivery by the Railroad and the Guarantor, the
Conditional Sale Agreement is, in so far as the Bu11der
'is concerned,. a: valid and exlstlng agreement b1nd1ng
‘upon ‘it and ‘the Railroad in accordance with- its terms:
and that 1t 1s now in. force w1thout amendment thereto*=~

(b) agrees that it w111 from t1me to tlme and
‘at all times, at the request of the Assignee or 1ts‘
successors or' assigns, make, execute and deliver all
such further instruments. of a551gnment,.transfer and_;
assurance and do such further acts and thlngs as may- -
be necessary and appropriate in the premises to give -
effect to the provisions hereinabove set forth and



‘,more perfectly to conflrm the rlghts,_tltles and f'& -
S ;1nterests hereby a551gned and transferred to the
»:'A551gnee or 1ntended 80 to be, and L

S (c). agrees that,.upon request of the As51gnee,‘
" its ‘successors “and asgigns, it will execute. any ‘and .
“all’ ‘instruments- wh1ch may ‘bé necessary or proper in
r’order ‘o dlscharge of record-the" Condxtlonal Sale
Agreement or ‘any ‘other instrument ev1den01ng any
1nterest of the Bullder thereln or in- the Equlpment '

D SECTION 7. The terms of thls A551gnment and
all rlghts and obllgatlons hereunder shall. be qoverned by

- " the 1aws of" the State of New York- prov1ded ‘however,
‘that the" partles shall be entitled to all. ‘the rights con-

ferred as prov1ded 1n Artlcle 24 of the Condltlonal Sale
_ Agreement.~ : . ‘

: "SECTION 8.. The As51gnee agrees to dellver an.
executed counterpart of this” Assignment to “the Rallroad, o
"~ which dellvery shall constitute due notice of the assign-
ment hereby made. Although this. A351gnment is .dated for"
‘convenlence as of: the date first set forth above, ‘the .
actual date or dates of execution hereof by. the parties .
hereto is or are, respectively, the date or dates stated
- in. the acknowledgments hereto annexed _

IN WITNESS WHEREOF the partles hereto, each

”Trpursuant to due authorlty, have caused this instrument to

be executed in their respective corporate names by duly

Iauthorlzed officers, and their respective. corporate seals R

to be hereunto affixed and duly attested, all as of the
'date flrst above wrltten. .

' ACF INDUSTRIES, INCORPORATED,

[CORPORATE SEAL] by

5Attest""f? n ;_' S T Vlce_Presldent I

ufhssistant
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‘THE FORT. WORTH NATIONAL BANK,_.
.as’ agent,_, '

[CORPORATE SEAL] vy 9 w/

~  Attest: 1'“1f_ “ 3?_' éf??ﬁ"Vigeg?resident 

s

"_-Assistant-Cashier-’ 5




STATE OF NEW YORK, ) o
o ) ss.t
COUNTY OF NEW YORK,)

ot
: On this 23”day o W"ﬁ /;7‘{, before me per-
sonally appeared. W, W, + to me personally
~ known, who, being by me duly sworn, says that. he is a Vice
rPre51dent of '‘ACF INDUSTRIES,. INCORPORATED, that one of the
seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of
its Board of Directors and he acknowledged that the execution
of the foregoing 1nstrument was the free act and deed of-

,sa1d corporatlon.
—/@Mm

T
Notary PubllC"

. ' - X EDWIN F. MEYER -
~ [NOTARIAL SEAL] - NOTARY PUBLIC, State of New York
e - .. No. 30-7917803"
o . . Qualified in Nassau County o
My Commisslon explres Certificate filed in New York County -
’ : . Comm:ssnon Expires March 30, 1976

— — — e

STATE OF TEXAS, )

COUNTY OF TARRANT )

On this 27th day of January, before me personally appeared
J. P. BECKER, to me personally known, who, being by me duly sworn,
says that he is a Vice President of THE FORT WORTH NATIONAL BANK,
that one of. the seals affixed to the foregoing instrument is the
corporate seal of said national banking association, that said
instrument was signed and sealed on behalf of said national banking
association by authority of its Board of Directors and he acknow-
ledged that the execution of the foregoing instrument was the free
act and deed of said national banking association.

’

Notary Public

RUTH TROMPEON, Notary Poblic

M AT S, Ty yen e %=
Pavrput County, Topae

My commission expires
My Commission Explres June 1, 1975

A E



- ACKNOWLEDGMENT OF NOTICE OF ASSIGNMENT

FORT WORTH AND DENVER RAILWAY COMPANY hereby
acknowledges due notice of end consents to the assignment
made by the fOregbing Agreement and Assignment dated as of '

November 15, 1974.
'FORT'WORTH-AND‘DENVERfRAILWAY COMPANY,

- akkaaadk. f*‘ cz”ﬂ—v~*——

V1ce Pre51dent )

ACKNOWLEDGMENT OF NOTICE'OFAASSIGNMENT

BURLINGTON NORTHERN INC hereby acknowledqes due
notlce of and consents to the a551gnment made by the foreg01nq

iAgreement and A551gnment dated as of November 15, 1974.
'BURLINGTON NORTHERN INC.,

" ey & Lo

Vice President-~Hinance




